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ADMISSION TO THE BAR. 
AN APPEAL, 
FROM FHE DECISION OF JUDGES SPALDING AND AVERY, 
TO THE BAR OF OHIO.* 


At the April term of the supreme court of Madison county, an 
individual applied for admission to the bar of Ohio. At the 
same time a remonstrance against his admission was presented, 
signed by ten members of the bar of the county in which the ap- 
plicant resided ; the bar of that county consisting of about four- 
teen practising lawyers.. The supreme court judges, Hitchcock 
and Caldwell presiding, referred the application and remonstrance 
to a committee of lawyers, who recommended that the case of the 
applicant be continued for hearing’in his Own county, at the next 
term of the supreme court therein, and this suggestion was 
adopted by the court. When the supremecourt metin the county 
of Pickaway, Judges Spalding and Avery were on the bench, and 
the application was renewed, and-eame before them upon depo- 
sitions taken by the applicant and he remonstrants. The supreme 
court, upon consideration, allowed er time for the 









*We have been earnestly requested by a number of dis “members of the bar to 
give place for this article in the Journal. We have no - edge of the facts than is 
disclosed by the article itself, which was prepared on behalf of the Remonstrants by, we 
believe, one of their number ; but we have such confidence i in the gentlemen from whom it 
comes, that we have no hesitation in publishing it as a fair t of the evidence. We 
are satisfied that this paper owes its origin to no other a high and proper regard 
for the reputation of ‘the bar, which always must preva: sheen of incompetent and 
unworthy applicants. As there was no design to injure the person against whom the 
remonstrance was made, his name ‘is suppressed. But we should deem ourselves wanting in 
duty to the bar of Ohio, if we Withheld from publication a statement, which, if correct, 
discloses such a gross disregard of official duty in the high functionaries, from whose 
decision the remonstrants herein appeal to their professional brethren,—Eps, of W. L, J. 
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purpose of taking testimony, and reserved their final decision 
concerning the application, for the county of Franklin. Other 
testimony was accordingly taken, and the cause came before the 
last named judges, upon written evidence, of which the follow- 
ing is an abstract: 

TESTIMONY OF THE REMONSTRANTS. 


J. C. Groom. \have known C. for three years. His reputation 
for honesty is bad. It has not been better during the last two 
years. 

Felix W. Renick. Ihave known him about fifteen years. His 
reputation for honesty is not good, by any means. [I live seven or 
cight miles from town. Ihave known little of C. for the last two 
years. 

James D. Carpenter. 1 have known C. about fifteen years. 
His “‘ reputation for honesty is not very good.” 

On cross-examination, by C. 1 do not personally know that C. 
is not a man of veracity. His reputation for the last two years 
is almost the same as formerly. I have had no dealings with him, 
and have known but little of him for the last two years. I live 
at Darbyville, twelve miles from town. C. formerly sold geods 
there. I knew him before he went there. 

Isaac George. Ihave known C. about eighteen years. His 
reputation for honesty “is not good.” ' 

On. cross-examination. His reputation is not good for veracity. 
People do not speak well of himiin the last two years. As to my 
business transactions with him, 1 know nothing against him. I 
live at Darbyville ; C. did business there two or three years, and 
left there more than sixteen years ago. 

William Fuller. Uhave known C, fifteen or twenty years. His 
reputation for “ honesty is not very good.” I have known noth- 
ing of him during the last two years. 

Coleman Hill. To the same effect. 

On cross-examination. In the neighborhood of Darbyville, I 
know his reputation is not good. I know his reputation for the. 
last two years, only from hearsay. I have not heard that he has 
reformed any. During the last ten years I have heard people 
say that C. would take advantage of them. 

C. “Did I ever take advantage of you?” 

Hill. “ Yes; in the first dealings we ever had, about eighteen 
years ago.” 
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The testimony of Robert Hill is to the same effect. 

A. Yoakman. Ihave known C. about seven years. His repu- 
tation for honesty is bad. 

On cross-examination. Il was once arrested by C. for debt. | 
discontinued dealings with him when | saw his account. I had 
a disagreement with him about it, and he threw off $20. 

Direct-examination. | kept a book in which1 set down all the 
articles I boughtof him. His account exceeded mine nearly $150. 
In one instance, he charged me with a verbal order: ‘“ $10, paid 
hands:” which I never gave. Another time, I told C. to let 
Grady have $4.50 in goods, which he took, and I was charged 
with it. On the same day, 1 was charged with $4.50, in goods, 
which I never got. 

Edson B, Olds. I have known C. about thirty years. 

Question. What is his reputation for honesty and integrity ? 

Answer. Ihave heard neighborhood talk against him, more or 
less ; but, from business transactions I have had with him, | have 
always found him correct. 

On. the question being repeated. 1| have heard reports against him, 
and have heard people speak good of him. I have found him 
correct in my dealings with him; but was more on my guard in 
my dealings with him, in consequence of the neighborhood 
reports. 

The question being repeated again. Ihave heard more against 
him than against almost any other business man in the commu- 
nity. I never heard his veracity impeached. 

William Longworth. Ihave known C. for eight or nine years. 
I have heard people talk pretty hard against him, but my dealings 
with him have been correct. A few years back rumor was against 
his honesty. For the last two years I have not heard much about 
him. I was lately constable of this township, and had some 
costs on Chenowith’s docket, which I found marked on the docket, 
“‘ Settled as per agreement.” I told C. I knew of no such agree- 
ment, and he paid me. A sonof Mr. Jones stated, while C. was 
standing by, that C. wrote the entry on the docket, and he did not 
deny it. 

On cross-examination. Ihave known but little about his stand- 
ing for the last eighteen months, except those costs, which he made 
right. For myself I donot know why I would not take his word 
as soon as most men’s, but from all reports I should watch him a 
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little closer than most men. In his dealings with me he has acted 
honorably. 

On direct examination. C. settled the costs after the remon- 
strance of the bar was made. He asked me to sign a certificate 
that he had been an honest man the last number of years. I told 
him I would if he would pay those costs. He paid them ; but did 
not ask for the certificate. 

H. S. Chenoweth. Has known C. about twelve years; as to 
his reputation for honesty, suppose public report is against him. 
Has heard a good many things against him. I was a justice of 
the peace six years. C. made some entries on my docket in my 
absence. He owed me for costs, and asked me to take goods for 
them; I told him I would. I afterward found the costs of some 
cases marked, in C.’s handwriting, “‘ charged to the defendant,’ 
and some “ settled as per agreement,” and some entries which I 
could not make out. C. solicited me once to take the acknowl- 
edgment of a deed, made by him and his wife, without the exam- 
ination of his wife, stating that she was washing and did not wish 
tosee company. She acknowledged the deed afterward, and stated 
that it was all right. He prosecuted a good many suits before 
me as justice; he nearly always calculated interest over six per 
cent.; until I discovered it and interfered ; he then stated that the 
defendants had agreed to pay ten per cent., but he refunded the 
excessive interest to me in one case. 

G. Hammel. Has known C. about twenty years ; has not known 
much about his reputation the last few years ; formerly the current 
of public opinion was against him. Once bought $4 worth of 
corn of him; had two settlements withhim. He afterward pre- 
sented an account for this corn, and insisted that it had not been 
included in the bill. I then believed and now believe, that it had 
been settled before ; paid him, though; took a receipt, and never 
dealt with him since. 

Joseph Cradlebaugh. C. once presented a bill of goods to his 
mother, in which a charge of $3 33 was so arranged as to add up 
$33 ; the whole bill was about $140. C. corrected it on its being . 
returned, and said it was a mistake. 

Samuel Price. Has known C. fourteen years; his reputation for 
honesty during that period has not been good, as to dealings with 
him. ‘The firm, of which he was a member, once bought an axe 
of me for $2 50, and gave me credit for it. I was charged with 
goods to balance $2 50. I never got the goods. The firm con- 


An Appeal. 197 





cluded the charge was in C.’s handwriting, and paid me for the 
axe. Another time, a man left an axe at C.’sstore to be reset. It 
was brought to my shop; the work done, the axe returned, and | 
was paid. I found, on settlement, that I was charged with the 
price of the axe, which I refused to pay. C. could give no expla- 
nation of the charge; his son-in-law then said to him, “ I told you 
at the time you made the charge, you was trying to cheat Price.” 
Called him a d-——d rascal, and said he “was trying to cheat 
every body, and that by this act they had lost another customer.” 
Reports of false charges, on C.’s books, have been common in 
this community. 

Cross-examined. Had had dealings with C. to the amount of 
$500 or $600, discovered no other errors in them. After C.’s 
son-in-law spoke, he said it was right to charge the axe, and | 
should then have a credit for it. Son-in-law said, “ the axe had 
nothing to do with their books.” ‘This was five or six years ago. 

Samuel Jones. Is a justice of the peace. C. solicited him to take 
the acknowledgment of a deed executed by C. and wife, without 
her being seen by witness, and asserted that Chenoweth had done 
so for him frequently. His wife afterward acknowledged the 
deed and said it was right. C.came into my office one day and 
saw him making entries on the docket, under the costs, something 
like this, “ Paid by C. B.C.” The costs stood unpaid at the time. 
He stated that Chenoweth had authorized him to make these 
entries. This was about eighteen months ago. Don’t remember 
whether he marked paid the costs of any other officer. C.’s 
reputation for honesty is not good. — 

J. Robinson. Was shown a certificate of character in favor of 
C. and signed by witness, and asked if he intended to certify the 
truth of its statements. Said he did not design to be qualified to 
it. When C. asked me for a certificate, | agreed to give him one ; 
that he had always acted honestly with me. He brought one in 
a few days, which I refused to sign as too strong. He afterward 
brought the certificate which I signed. 

Question. Have you any reason to believe that the remon- 
strance was got up from selfish motive, as stated in your 
certificate ? : 

Answer. None at all. 

Question. Have you any reason for saying that it is false to 
say that the reputation of C. is bad in this community ? 

Answer. No. It is not false to say that, I believe. 
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Question. Have you any reason for saying that C. could get 
hundreds of certificates from respectable people to prove the 
truth of your certificate ? 

Answer. No. I have not. 

Being asked if the statement in his certificate concerning the 
friendly intercourse of C., with one of the remonstrants, was true, 
said he never saw them have any intercourse one way or the other. 

Cross-examined. Had had considerable dealings with C. and 
found them correct. Considered C.’s standing as good as men in 
general, with some exceptions; had heard some talk. Never 
knew C. tell a falsehood ; always considered him a good, moral, 
inoffensive citizen. C.is a chaplain in the Sons of Temperance. 
Could not avoid associating with C. as a Son of Temperance if | 
desired to remain in the order. 

George Radcliffe. Has known C. twenty or thirty years. His 
reputation for honesty in the community is bad. Had dealings 
with him twice, in which I thought he cheated me. Lives ten or 
eleven miles from town. 

Lorin Yenington. Was formerly a partner of Isaac Darst, 
deceased. Called on C. in lifetime of Darst, for his account 
against us. In that account he had a charge of “paid order 
$2.50.” I wished to know who drew the order, and to whom it 
was given. C. could not tell. I refused to pay it. After the 
death of Darst, he presented the same account with the addition 
of “two pair of socks got by Darst,” and the order was charged 
as a “verbal order per Darst.”’ I would not pay it, and he made 
an account of these items against the estate of Darst. I desired 
to look at his books. He unlocked his desk, took out his book, 
looked at it, said “yes,” then locked it up again. That is all I 
saw of it. Darst told me he never gave the order charged. 

Isaac Hammel. In 1835 or 1836, N. B. Little gave me an order 
on ©. for a pair of pants. I gave C. the order and got the pants. 
He afterward dunned me for them. On my stating that I paid 
him with the order, he denied the fact. I told him I would pay 
for the pants again if he would swear that I had not paid him for . 
the pants with that order. He went before a justice and made 
oath that I had never paid him. Witness then paid him—am 
positive that I paid him with the order at the time Little was 
east; wished C. to wait until he returned.. He would not, but 
threatened to sue me. Little, on his return, asserted that he had 
paid the order to C. and desired me to see him— that C. swore 
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hard enough for one pair of pants; never had but one order from 
Little to C. 

John Maiden. While C. was in partnership with Pierce and 

Cogswell, there was a false charge against me on their books, in 
pencil. Pierce erased it, alluded to C. as the author, said there 
was great difficulty with the books on C’s. account, and was glad 
he had got rid of him. Witness had heard some men speak well 
of C. and some men very hard of him. His moral character the 
last five years, as far as my knowledge goes, is as good as most 
men. ' 
Abraham Hoselton. Has known C. twenty-six or thirty years. 
His reputation for honesty, in that time, is bad; believed that he 
had charged him (witness) with goods which he never got. Being 
asked by C. as to his character during the last five years, had 
heard nothing against it during that time. 

J. L. Wyman. In 1841, C. paid witness about $100 of money, 
$30 of which proved to be counterfeit. Before counting the 
money, C. requested witness to turn round and count it as C. 
reached it out. As C. paused in counting, witness turned round, 
found he had been showing a $20 bill to a third person in the 
rear. He reached the bill to witness, who asked what was the 
matter with it. He said, “ Nothing” —that the bill was on an 
eastern bank, and was so good he hated to let me have it; there 
was exchange on it (exchange being eight or nine per centum), 
but would let me have it, because it took nearly all the money 
they had to pay me ; had previously informed C. that I was going 
to the north part of the state. After counting the money, he 
asked how much I was going to pay out here; said I did not 
know. He then selected $30 or $40 post-notes, Bank of Circle- 
ville, and said that was as much as I would probably pass here ; 
they were not current at a distance. He then took the remainder 
of the money, wrapped it in a piece of brown paper, asked for my 
pocketbook, which I gave him, and placed the money thus folded, 
in my wallet. I told him I would go to the bank and have the 
money examined. He said, ‘“ Oh, no, I would not go there ; they 
are not as good judges of money asl am.” Witness got Gillet, 
the teller of the bank, to look at this money. He pronounced 
three bills counterfeit, the $20 bill spoken of, a $5 bill on an east- 
ern bank, and $5 on a bank in Northern Ohio. Told Gillet I 
was surprised. He asked where I got the money. He then 
remarked he was not at all surprised. Gillet is now dead. 
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Afterward witness told C. that this money was bad. He seemed 
surprized, and in a state of trepidation. He requested witness to 
go to the store and get the money changed, which he did. Wit- 
ness had been in the state but a short time when this occurred. 

Michael Peters. In 1849, C. offered to buy a house of me—offer- 
ing either $700 or $750, I forget which — and agreed to pay as 
follows: A note on Olds, Huston & Co. for $300; $100 down, 
$75 or $100 in trade, and the rest was to be paid with an order on 
Doddridge & Co. 1 delivered him the deed, waiting for the $100, 
a few days, at his request. Soon after the delivery of the deed 
called on him for the pay. He offered the note on Olds, Houston 
& Co. for the $300, but denied that he was to pay $100 down. 
He denied that he was to pay any order on Doddridge & Co., but 
said he promised notes on other people. Having nothing to show 
for the lot except the $300 note, witness applied to Joseph Olds 
(an attorney). 

Question by C. Did Olds not tell you, you could file a bill in 
chancery against me ? 

Answer. No,sir. When I told him I could not prove any thing 
against you, he told me you was a very slippery man, and you 
had me fast. 

Direct examination. 1 made a calculation when I was through 
with C., and I am of opinion that I got of him $400 or $450 for 
my house and lot, in trade, including the note of $300. When he 
applied to buy my house, he told me three or four times over he 
was a christian. This induced witness to trust him without 
any other evidence, Afterward, when witness remonstrated with 
him for cheating him, C. said, “ All my talk could not make a 
christian mad.” 

James Caldwell. Has known C. partially since 1839. Dealt at 
his store. Kept the account myself, because of his character. 
Believe C. cheated me by false charges. His reputation is bad; 
has litigation with him now pending. 

David Shanick. Has dealt at C.’s store, kept the account him- 
self, and his did not agree with C’s. by a great deal. His. 
accounts at other stores were never found incorrect. Had been 
sued by C. and judgment taken by default in my absence for too 
much, by reason of O’s. including in the action a former account 
which had been settled. 

Jacob Barnhill, About ten years ago, a Mr. Bede gave wit- 
ness an order on C. for twelve dollars, presented it to him and 
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received six, and told C. that he would credit that sum on the 
order, and then would give it to Mr. Case, whom witness owed 
six dollars. C. requested witness to leave the order with him, 
and he would pay Case when he called. Ididso. When he called 
C. refused to pay him ; then called myself, and C. refused to pay 
me. Said if I could show writings for it he would pay me, and 
advised me never to take any man’s word. He has never yet 
paid me. 

Join H. Caldwell. About five years ago C. presented an 
account made by wife before our marriage for about $45, which 
my wife said should not have been more than $18. [ gave C.my 
note for it. Another account of $14 made by wife before her 
marriage, was presented. When C. presented the first account, 
he said it was the only account against my wife. I paid the sec- 
ond account. My wife maintained that I had paid C. $25 or $30 
too much. 

Cross-examined. The second account was presented by Brown, 
who bought out C., and also stated that he obtained the account 
of C. 

The remonstrants offered in evidence a letter, which C. W. 
Taylor stated under oath to be in the handwriting of C., as he 
“candidly believed,” and witness was acquainted with the hand- 
writing of C. This letter was addressed to T. C. Jones, one of the 
remonstrants, and purported to be written by “S. L.,” a friend of 
C., who heard C. use the following language to the writer and 
his family: “ He” (C. to his wife) “ replied she had better not be 
troubled about it, as he intended to have satisfaction if it cost him 
his life, if not by law, otherwise, unless the remonstrance was 
withdrawn. C. stated that “such a deceitful set of scoundrels 
should not live to endeavor to destroy the peace of his family.” 
“If it was not for his wife and daughter, you should not live 
another week, as he said he was determined to have revenge. 
I fear he will injure you in the darkness. Had it nut been 
for his family he would, no doubt, ere this have cut you and others 
off, as he says darkness tells no tales. I write you this as a 
friend, as I fear for your safety. He appeared frantic, and said 
he was determined on revenge in some way, and then remarked 
the rats were destroying his corn in the stable, and he must get 
poison to kill them.” They also exhibited a letter addressed to 
P. C. Smith, one of the remonstrants, and proved it to be in the 
handwriting of C., and containing this sentence, “ Remember you 
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have disturbed old Adam, and raised him from his long slumber. 
Eye for eye, blood for blood. Yes, an assassin will do his work 
in secret.” The witness to prove this letter was J. Miller. 


TESTIMONY OF THE APPLICANT. 


Thomas Huston. Was asked six questions by C. as to what his 
character was, or whether it was good, and did not, in answer to 
any of them, say it was good, or say any thing approaching to a 
favorable answer, but declined to answer; evaded all of them ; 
said that he had never found C. in a lie, and personally did not 
know “ any thing which should not entitle him to the character of 
a gentleman. What others say of him! have nothing to do with.” 
In consequence of reports, was suspicious of him. Being asked 
by C. if these reports had not originated lately, said he had heard 
them thirty years. Would not give him a eertificate of charac- 
ter, but could certify as to personal dealings and intercourse, 
‘Public character and private intercourse are different things.” 

John Nicodemus. Being shown the remonstrance by C., would 
not assert that it was false. From neighborhood report, C.’s rep- 
utation for honesty is bad. From my own knowledge of him it is 
as good as men in general. He has always been correct in his 
dealings with me. 

H. N. Hedges, Jr. have no personal knowledge of C., but 
common report would make him a bad character. 

John Erwin. Did not believe the remonstrance to be true, on 
the 10th of April, 1850 (its date.) C. is a communicant in the 
Episcopal Church, and in good standing for any thing witness 
knew, and had belonged eight or nine years. I am not a commu- 
nicant in that church. His dealings with me the last six years 
have been correct. 

Question by Remonstrants. What is his reputation for honesty ? 

Answer. What other people say of him | have nothing to do ; 
they may be true or false. 

David Miller. Being shown the remonstrance, by C., said he 
did not know whether it was true or false. . | 

Jacob Leigh. Had had considerable dealings with C., and in our 
dealings found him correct. Has known him twenty-three years ; 
his reputation for truth and veracity, “as far as my personal 
knowledge goes,” is good. C.is a Son of Temperance, and a 
man who has the reputation given him in the remonstrance could 
not, if known to the members, belong to that order, Being asked 
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as to C.’s reputation for honesty, said he “ had heard some indi- 
viduals speak badly of him.” 

Andrew Whitesides. Had dealt with C., and he settled with me 
as honest as most men. As to my own personal knowledge and 
dealings, can say nothing against him. Could not say whether 
his reputation, on the 10th of April, 1850, was as good as that 
of most men. “There are badreports about many people. The 
worst I have heard of C. was about the women.” 

John Cradlébaugh. C.’s reputation is not as good as men in 
general. “The reports against him related chiefly to false accounts 
in his books. His dealings with me have been fair. Witness 
signed the remonstrance ; had said that, owing to family connex- 
ions, perhaps, he had better not have signed it. 

H. 8. Chenoweth. Being shown the remonstrance, said a part 
of it was true and a part of it was not. That part which stated 
that C. was unfit, from want of education, to practice any profes- 
sion, was not true, and “ as to the infamy of his character, I should 
think it was not so terribly infamous.” His reputation for truth, 
as far as my own dealings have gone, is as good as any body’s. 
I heard a good many hard things against C. in this community. 

S. Marfield. Being asked by C. if the remonstrance was true, 
said, “I will barely state that all my transactions with C. have 
been correct.” Being asked if he had not trusted him with thou- 
sands of dollars to carry from place to place, said he had had 
every confidence in him as honest and trustworthy. Had hearda 
great many speak very hard of him, and a great many speak very 
well of him. Am a banker and have trusted him with large sums 
of money to carry from place to place; thought he would deliver 
the money safely. Does not know that he has not been respected 
in this community ; have seen him at respectable houses ; does 
not know that he is not a man of veracity. 

Cross-examined, C.is a man of wealth. Some years ago he 
wrote to his creditors, I believe in Baltimore, representing himself 
as in failing circumstances. According to my knowledge and 
belief he was then good for all his debts. He offered, if | remem- 
ber right, ten per cent. off the claims. 

Jason Case. Has known C. seventeen years. As far as I know, 
nothing against his moral character. He has been chaplain in 
the Sons of Temperance the iast three years. If I believed the 
remonstrance was true, would not associate with him as a Son of 
Temperance or otherwise. 
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Cross-examined. Any one who signs the pledge and keeps it 
may become a member of the order, no matter what he did. 
Many are elected in the order who would not be associated with 
on other terms. C.is a charter member, and not by election. 
There was a complaint against him in the order for his dishonesty, 
which died away on account of his absence and that of the com- 
plainant. Has heard hard things of him, and has heard “ others 
say he had actedthe gentleman.” Witness admittedsthat he pub- 
lished an editorial relating to the remonstrance, h ich he had no 
reason to believe to be true. — 

Joash Miller. UHad signed the remonstrance ; then took his 
name off, because it was inconsistent with his relations to C. asa 
mason ; also thought some expressions too strong. C.is a mason, 
but not a member of the lodge in this place. His reputation for 
honesty is not good. Has had dealings with him, and found him 
correct except as to one transaction, as to which Ido do not mean 
to say he acted dishonestly. 

C. N. Olds. Examined at length, by C. in relation to a con- 
tract made by Olds and Miller for the collection of certain debts ; 
had a difficulty growing out of this business with C., which satis- 
fied Mr. Olds that C.’s reputation for dishonesty was well de- 
served, and he told C. so. C. agreed to pay Olds and Miller ten 
per cent. for collecting certain claims, but afterward denied the 
contract. Am one of the signers of the remonstrance. 

William B. Hudun. Had known C., since 1836 ; his reputation 
for honesty is bad ; it has been no better the past five years than 
the preceding fourteen years. Had no personal knowledge about 
him, in particular. 

Thomas Peddick. Of his own personal knowledge could say 
nothing against C. for the last ten years ; for that time had con- 
sidered him an honest, upright citizen. Had but little dealing 
with him; could not say that he is a bad character. Heard 
charges against him more than twenty years ago. Witness was 
hard of hearing. 

N. W. Doddridge. For the last five years C.’s reputation may 
have been good, as far as | know personally. He has been a 
communicant in Episcopal Church eight or nine years. [ can not 
say that his reputation is good in this community. He has pro- 
fessed to have attained to a higher state of perfection than is com- 
mon with members of his church. Have heard him say he was 
ready to die at any time. 
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William Lepert. Believed C., as far as he knew him, to be a 
man of truthand veracity. Occupied a shop on a lot of C.’s. 

H. N. Bishop. 1s minister of the Episcopal Church in this 
place. Has lived here about four months. Found C.’s name on 
the books when I came here, where it has been for the last eight 
years ; and as no official communication has been had against 
him, he must be considered in good standing. In an answer to a 
question, by.C., to that point, said, “I have heard him say he 
knew himself t© be a good christian, and was ready to die. 

hima be 3 As far as he was concerned personally, 
knew nothing against C.’s reputation for veracity the last five 
years. Should take his promise to pay money as soon as most 
men, he being punctual. 

Cross-examined. Have known him twenty-five or thirty years. 
His reputation for honesty is bad; it has not been better the last 
five years. From report, should say the remonstrance was true, 
not from personal knowledge. Have seen him at respectable 
houses, and, in the street, with respectable people. 

L. Majors. Has known C. eight or nine years. “ As far as I 
know, his character has been pretty good, I guess;” as far as he 
knew, it was as good as that of the lawyers of the place. 

Cross-examined. Never had any dealings with C.; never heard 
any fault found with him. ‘“ Heard men say he was a pretty 
clever, honest kind of a man.” Never heard he was dishonest in 
his dealings during the time I knew him. Had lived ten miles 
from here, except the last three years, during which I lived at 
Foresman’s, two and a half miles from town. C. never spoke to 
witness but twice before to-day. When he saw me he took me 
for John D. Jones, whom he was hunting for a witness in this case ; 
then asked me if I had heard any thing about his character ; told 
him I had not. He asked me to come up here to-day. Never 
heard of the matter before to-day. 

George Bennet. Lives in the country, ten miles from town ; is 
in town two or three times a week ; has known C. twenty years; 
his reputation for truth and veracity, as far as my knowledge 
goes, is as good as men in general. 

John D. Jones. C. had “ been straight,” with witness, “ in his 
dealings.” Thought him as honest “ as the rest of the lawyers ;” 
would trust one as far as another ; no difference in them ; would 
not give Phil. Williams, of Woodstock, for all the lawyers in the 
county: he never charged any fees. “I aman old Virginian, 
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sir, and among the first families. There is no education among 
them poor devils there; and I’m just as big as any body.” 

The applicant also produced certificates as to character, not 
sworn to, from thirty persons. Of these, fourteen were full cer- 
tificates, but in his own handwriting. Seven were given by per- 
sons who knew him but slightly, and resided out of his county, 
this appearing from the certificate. Five were in a qualified 
form, to the effect that “C., “in his dealings with them,” had been 
honest, and the other four were given by ministers, that he had a 
good standing ” in the Episcopal Church. 

Of these certifiers, E. B. Olds, Joash Miller, Robinson, Case, 
Chenoweth, Maiden, Nicodemus, Bishop, Pedick, Brown, and 
Leiby, eleven in all, were examined under oath. 

The reader may judge what their certificates were worth from 
their sworn testimony. 

With the testimony before them on the 12th Dec., 1850, Judges 
Spalding and Avery admitted the applicant; Avery, J., pro- 
nounced the opinion. 

After introducing the subject of the application, he said, in sub- 
stance, “ that the applicant had produced the ordinary certificates 
of qualification and character, such as would have entitled him to 
admission in the absence of opposition. 

That the admission of the applicant was opposed, onthe ground 
that he was not a man of good moral character; that on this 
point much testimony had been taken on both sides, and that 
there was some conflict in the testimony—some testified for him 
and some against ; that there were many reports prejudicial to 
the applicant, but that, notwithstanding these, it was in evidence 
that the applicant was a member in good standing of one of the 
christian churches of the town in which he lived ; that this fact 
had its influence with the court—they could not overlook it. 
Such a church would not be likely to retain him as a member, if 
there were sufficient foundation for the reports in circulation. On 
the whole, taking the testimony altogether, and in connection 
with the fact that the applicant was a member in good standing 
of achristian denomination, the court were of opinion that the 
prima facie case made in the first instance was not overcome. 
They had, therefore, decided to admit the applicant.” 

Ecce mirum signum. Church membership creates a presump- 
tion in a man’s favor, which can not be repelled by any amount of 
evidence. Church membership may be pleaded in bar of any 
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crime. Church membership destroys positive proof of a man’s 
infamy, the growth of thirty years’ villainy. Need we say any 
thing to any man of sense to show the exceeding absurdity of this 
opinion ? With all possible respect for the church and its members, 
does not everybody know that knaves of the deepest dye, villains 
steeped in crime, sometimes join a church for the very purpose of 
practicing their villainy or hiding their infamy ? The profession 
of piety, from such motives, does not palliate, but aggravate their 
guilt. 

Now, let us consider briefly what the testimony establishes : 

First, as to bad character. Nineteen witnesses were exam- 
ined, by the remonstrants, upon this subject, who had known him 
during a space of thirty years, at Darbyville and at Circleville, 
and sixteen swore that his reputation for honesty and integrity was 
bad: to wit., J. C. Groom, F. W. Renick, J. D. Carpenter, Jsaac 
George, William Fuller, Coleman Hill, Robert Hill, A. Yoakum, 
William Longworth, H. 8. Chenoweth, George Hammel, Samue] 
Price, Samuel Jones, George Radcliffe, Abraham Hoselton, James 
Caldwell. Of the other three, two, Olds and Robinson, had 
granted him certificates of character, and they. were examined 
for the purpose of destroying the effect of the certificates. Was 
not this effect destroyed? Did they confirm their certificates ? 
The testimony. of the third, John Maiden, we may cast in C.’s 
favor ; but read it, and see how much it is worth. The applicant 
examined twenty-one witnesses, who spoke of his character, and 
nine, to wit, Thomas Huston, J. Nicodemus, H. N. Hedges, Jr., 
H. 8S. Chenowith, Joash Miller, C. N. Olds, William B. Hudson, 
N. W. Doddridge, and William McArthur, all witnesses of his 
own selection, testified that his reputation for honesty was bad. 
Eight others, called by him to rebut the proof of the remonstrants, 
and to show affirmatively that his character for honesty was good, 
did not sustain him or establish that fact ; they were John Erwin, 
David Miller, Jacob Leiby, A. Whitesides, S. Mansfield, Jason 
Case, H. N. Bishop, and J. D. Jones. As to the remaining four, 
cast their testimony in his favor, but see what it is worth. Thomas 
Paddick was hard of hearing, and such men hear little of neigh- 
borhood report, owing to the difficulty of conversing with them. 
William Lepert and Bennett sustained his veracity, not his hon- 
esty ; Lepert lived on the applicant’s property, and Bennet lived 
ten miles in the country. Mr. L. Majors, it is evident from his 
testimony, knew as little of C. as C. knew of him, but was a 
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stranger, seized by the applicant in his desperation. Also, to 
establish his good character, he proved that he had been trusted 
by a banker to carry large sums of money ; but the banker swore 
that he was a man of wealth, and also to a particular instance of 
fraud. That he had been seen in the society of respectable peo- 
ple ; that he belonged to the Free Masons, but not to the lodge at 
Circleville ; that he was Chaplain in the Sons of Temperance, but 
he was not elected, but appointed to the office ; he was not elected 
a member, but was a charter member; and it was shown that the 
order admitted any person, no matter what he did, who signed and 
kept the pledge. That one or two of the remonstrants regretted 
having signed the remonstrance, owing to private reasons, or 
family connexions, but not on account of its falsity. He attempted 
to show that his character was as good as that of one or two of 
the remonstrants, Admitting that he had proved all these par- 
ticular facts, they would raise but a slight presumption in his 
favor, which he overwhelmed and destroyed by witnesses chosen 
and examined by bimself. His certificates of character, in this 
proceeding, ought not to have had the least particle of weight. 
The testimony, by the remonstrants, was under oath; the cer- 
tificates were not. The court saw five of the certifiers swear 
away their certificates; to wit, Chenoweth, E. B. Olds, Nico- 
demus, Robinson, and J. Miller, who first signed the remonstrance 
and then erased his name, granted a certificate; and then swore 
to the applicant’s bad reputation. Certificates may be obtained 
in favor of the mast infamous men ; they may be extorted from 
easy, good-natured men ; they may be granted by strangers ; they 
may be manufactured by fraud; and such was the case with the 
applicant’s certificates. 

As an answer to the certificates, the judges should have read the 
strong language of the remonstrance, signed by ten lawyers as 
respectable as themselves, who would never have dared to use 
such language if it had been untrue. 

It is known to every good lawyer, that many uneducated wit- 
nesses do not comprehend the meaning of the words “ reputation ” - 
and “character.” Though they have heard ten thousand men, or 
ten thousand times, that a person was dishonest or wanting in 
truth, yet if they have not had personal knowledge of particular 
instances of dishonesty or mendacity, they will say they have no 
personal knowledge” that his reputation is bad, “ as far as they 
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know ” it is good. This fact explains all the testimony given in 
the applicant’s favor. 

It is now claimed that the preceding testimony sustained the 
remonstrants in their assertion, that the character of the appli- 
cant was infamous, and that they were justified in rising up and 
calling upon the supreme court to ‘protect them and the bar of 
Ohio from the disgrace of such a member. 

2. It is also claimed that the character of the applicant was 
bad, as to the keeping of false accounts, in his dealings as a 
merchant. That particular instances were also fully proved: 
see what Yoakum says, Yenington, Samuel Price, Hoselton, 
James Caldwell, and John Cradlebaugh. Other witnesses, Cole- 
man Hill, Joseph Cradlebaugh, George Hammel, Isaac Hammel, 
Shanick, John H. Caldwell, prove the fact less satisfactorily. 

3. That he took a false oath, for the purpose of collecting a 
debt of about $4, which had been paid. See the evidence of 
Isaac Hammel. 

4. That he passed counterfeit money. We leave the reader to 
judge of the scienter from the minute facts stated by Wyman, and 
C.’s bad character. 

He folded the bad bills in one piece of paper, asked the witness 
for his wallet, placed this money in it, gave him the residue of his 
debt in bills which he requested him to pass at home, the other 
was to be passed abroad, persuades him not to go to the bank and 
have it examined; there were three counterfeit bills in about 
$100: Is alarmed when the money is returned as counterfeit. It 
is true he redeemed it, he could not do otherwise. He stood in 
danger of the law, and of this he was conscious. If it be thought 
that some of these specific charges weré not proved with tech- 
nical certainty, it must be remembered that the court was not 
trying the applicant to hang or incarcerate him, but were simply 
examining the question of character. 

5. That he fraudulently obtained possession of an order, on 
which $6 was unpaid, and then denied the fact, and never did pay 
the money. See Jacob Barnhill’s testimony. 

6. That he made false entries upon the docket of a justice of 
the peace, as to the payment of costs, for which he was liable. 
See the testimony of S. Jones, Chenoweth, and Longworth. Ad- 
mitting that he had agreed to pay Chenoweth’s costs in goods, 
Chenoweth did not authorize such an entry ; the costs were not 
paid. C. cross-examined Chenoweth, and did not claim of him 
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that he had authority. Besides, he entered Longworth’s costs 
paid, and was compelled to pay them over, and he charged some 
of the costs to the defendants. Ought not the court, taking this 
evidence in connexion with all the rest, to have concluded that 
this was a deliberate forgery ? Undoubtedly. 

7. That he wrote to his creditors, in Baltimore, representing 
himself as in failing circumstances, and offering a composition, 
when he was abundantly able to pay his debts. See the testi- 
mony of Marfield. 

8. That he sent anonymous letters to two of the remonstrants, 
insinuating threats of poisoning and assassination. 

9. But the most cold-blooded villainy, the most aggravated 
dishonesty and outrage, was perpetrated upon poor, unsuspecting, 
innocent Peters. He approaches Peters with professions of 
religion, tells him, three or four times over, that he is a christian, 
obtains the deeds for his house and lot, manages that no witness 
or writings shall ever speak against him, then denies the contract, 
and pays him about $450, in trade, instead of $700 or $750, 
What did your lawyer tell you? asked C., of the witness, on the 
examination. ‘“ He told me that if I had no evidence, it was 
useless to exhibit a bill of discovery against such a man as you.” 
Peters, finding himself caught, remonstrates with the applicant, 
loses his temper (thousands of men would have beaten him within 
an inch of his life), and uses harsh language. What does the 
applicant say ? “ You can not make a christian mad.” If there 
is any thing in the infernal hypocrisy of Pecksniff or Tartuffe, 
more exquisite than this, it has escaped our memory. ‘This 
makes the character complete. Whatsoever things are false, what- 
soever things are dishonest, whatsoever things are unjust, what- 
soever things are hateful, whatsoever things are of evil report, 
if there be any vice, if there be any infamy, all these things, we 
know are blended in the applicant. But one thing was wanting, 
and that he has added himself. When, to all these qualties, a 
high profession of piety is added (see the testimony of Doddridge 
and H. N. Bishop), the effect is overpowering. We sink under . 
the contemplation of such exquisite and manifold perfection.* 
We adopt the opinion expressed by himself, that he “is ready to 
die ;’ a creature so detestable, so despicable as this beatified saint 
is unfit to continue in existence among men. 


*Macaulay on Barrere. 
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That any human being should persist in asking admission to 
the bar, in the face of a remonstrance, signed by the greater part 
of the lawyers among whom he intended to practice, and in the 
face of evidence that would have driven a man, possessed of 
ordinary feelings, to hide kis head forever from all who knew him, 
shows an insensibility to shame that is awful, and is scarcely 
less amazing than that any court should grant his application. 
We would not have the public suppose that the remonstrants pre- 
sented all the testimony against the applicant which they could. 
They did not offer the tenth part ; but they believed that they had 
so overwhelmed him with proof of his infamy, that no court could 
ever receive him. All the testimony in this case is in writing, and 
preserved among the files of acourt. It may be inspected by all 
who desire it ; and if it is claimed, by any respectable person, that 
this abstract of it is unfair, the disgusting mass shall be published— 
not to expose the applicant, but the judges. 

Now that we kave finished our abstract of this evidence, and 
our comments, we krow that it may be asserted that we have 
presented the facts unfairly. It will be said it is not possible that 
two judges, sworn to administer the law—that law requiring that 
applicants for admission to the bar shail possess a good reputa- 
‘tion, shall be honest men—should have admitted this person, with 
such evidence before them. We admit that it is not possible to 
do justice te one hundred and twenty pages of evidence, in the 
space to which we are confined; but we are not conscious of 
having omitted any circumstance in favor of the applicant. We 
have emitted circumstances against him. We admit that it is 
not possible, in this space, to do justice to the gross and mon- 
‘strous ignorance of Jaw, the dreadful insensibility to shame, 
exhibited by him, on the examination, and the equivocal, evasive, 
and reluctant answers of the meanest of his witnesses, who 
shrunk from the task of sustaining his reputation—answers as 
damning as the most positive testimony. Yet, with this evidence 
before them, and in the face of the earnest and repeated remon- 
strance of ten members of the bar of his county, this man was 
admitted. With the judges let the responsibility of this transac- 
tion rest. The bar did their duty ; and to justify themselves they 
now appeal from judges Spalding and Avery to a tribunal from 
which, we believe, they can not escape unmolested. 

It is a matter of no great consequenee whether such a creature, 
as the applicant, is admitted te the bar or not. Nature has dis- 
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qualified him, by lack of capacity, for doing much harm, and he 
has created for himself a bad reputation, which protects all men 
who kngw him against him. The interest of the remonstrants 
was not opposed to his admission; for ignorance and dishonesty 
in a lawyer create litigation. “ Ignorantia juris litigiosa est.” 
But it is a matter,of consequence whether judges upon the 
supreme bench will make such decisions as this case presents. 
It is a matter of consequence whether they will dare, in the front 
of such eyidence and such appeals, to inflict an outrage upon all 
respectable men who know the facts. We assert that respecta- 
ble people, in the bar and out of it, in that region of country 
where the applicant lives, no more supposed he could gain admis- 
sion to the bar, than that a convict from the state: prison would 
be elevated to the bench occupied by the judges themselves. 
We say it is a matter of great consequence whether the moral 
sense of the public shall be shocked, and confidence in the judi- 
cial administration destroyed, by men who are thrust by some 
accident upon the bench of the state. 

Why they made such a decision, is not for us tosay. Let them 
answer that question themselves. If they did not read the testi- 
mony, if out-door influence prevailed, the excuse is an aggrava- 
tion, and the defense is a crime. * 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Tue Law Journat Reports, Vol. XIX. Part 9 of the New Series, September 1, 1850. 
Tue Same. Part 10, October 1, 1850. Tue Same. Part 11, November 1, 1850. Lon- 
don. Cases in the Courts of Chancery, Bankruptcy, Queen’s Bench, Bail Court, and 
Exchequer of Pleas. 

CHANCERY. 


INJUNCTION.— A suit having been instituted for the purpose 
of establishing the trusts of a will, a decree was made in favor 
of the plaintiffs, after which certain persons, claiming an interest 
adverse to the plaintiffs, commenced an action of ejectment 
against them for the purpose of disputing the will :—Held, that 
an injunction might be granted upon petition to restrain such 
action, although no injunction was prayed forin the suit. Turner 
v. Turner, before the Vice Chancellor, May 17,1850. Chan. 352. 

PRIVILEGED COMMUNICATIONS.— A defendant, residing 
at Quebec, by his answer admitted the possession of letters which 
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had been sent by him“ to his agent” for the purpose of being 
communicated to his solicitors, and which had reference to the 
suit :— Held, that these communications were privileged, as being 
communications between the defendant and his legal adviser. 
Reid v. Langlois, before the Lord Chancellor, December 20, 1849. 
Chan. 337. Walker v. Wildman, 6 Madd. 47; Bunbury v. Bun- 
bury, 2 Beav. 173. 

PRODUCTION OF DOCUMENTS.— A. brought an action 
of trover against R. & Co., to recover the value of a ship which 
had been lost at sea, and in respect of which R. & Co. had 
received the insurance money. R. & Co. then filed their bill 
against A. and his partner, to restrain the action, and for an 
account, charging that the ship was the property of A. and his 
partner, and claiming a lien upon the insurance moneys in respect 
of balances of account due to them from the partnership. A., by 
his answer, admitted the possession of certain documents, but 
stated that they belonged not to himself alone, but to himself and 
his partner, and were in his possession for the benefit of himself 
and partner. A motion, upon the answer of A., for the produc- 
tion of these documents, was refused. 

On a motion for the production of documents, it is not sufli- 
cient for the plaintiff to read detached isolated passages from the 
answer admitting possession, but he must take the whole case as 
it is stated in the answer. Reid v. Langlois, above. 

COMMON LAW. 

BILL OF EXCHANGE.— Assumpsit, by the indorsee of a 
bill of exchange, against the drawer: plea, a traverse of the 
drawing. The plaintiff gave in evidence an instrument in the 
following form: 

“Port of London Sea, Fire, and Life Assurance Company. 
To the Cashier, 
10th of September, 1849. 
£500.— Fifty-three days after date, credit Messrs. P. & Co., or 
order, with the sum of five hundred pounds, claimed for Cleo- 
patra, in cash on account of this corporation. 
A. C., Managing Director.” 

Held, that “ credit in cash ” was equivalent to “ pay ;” and that 
the affirmative of the issue was proved. Eddison v. Col- 
liagridge, C. P. 268. 

BILL OF LADING.— The indorsee of a bill of lading can 
not maintain an action on the case for non-delivery of the goods. 
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The master of a ship, after waiting a reasonable time at a 
foreign port, and no person having produced the bill of lading, 
may deliver the goods to some person to keep until the bill of 
lading is produced. Howard v. Shepherd, Queen’s Bench, 249. 

DEED.— A deed conveyed the messuage and land called Got- 
ton Farm, consisting of particulars specified in a schedule and 
delineated in a map drawn on the schedule. Held, that a close 
not included in the map and schedule, did not pass by the con- 
veyance, although it had been occupied with the specified closes 
and treated as part of Gotton Farm. Barton v. Dawes, C. P. 302; 
Llewellyn v. The Earl of Jersey, 11 Mee. and Wels. 183. 

HUSBAND AND WIFE.— A wife, living separately from 
her husband by agreement, received from him a weekly allow- 
ance for her support, out-of which she saved £100, which she 
placed in the funds, and two days before her death sold it out, and 
gave it to the defendant. 

Held, that the husband was entitled to recover it back. Mes- 
senger v. Clark, Ex. 306. 

LIEN.—A livery-stable keeper has no lien upon a horse 
standing at livery in his stables, in respect to moneys paid toa 
veterinary surgeon for blistering the horse according to the 
owner’s directions. The contract implied in placing a horse at 
livery, is, that the horse is to be at the command of the owner at 
all times, and that there shall be no Jien upon it for the livery- 
stable keeper’s charges. Orchard v. Rackstraw, C. P. 303. 

MASTER AND SERVANT.— The plaintiff was hired by the 
defendant at a yearly salary, payable quarterly, and was wrong- 
fully dismissed by the plaintiff in the middle of a quarter. He 
then brought an action against the defendant, declaring, in a 
special couut for breach of the agreement, and in indebitatus 
assumpsit for the wages due for the year during which he had 
actually served. The plaintiff in this action recovered the wages 
for the year, and also on the special count damages for the dis- 
missal, but the jury expressly omitted to give any damages for the 
broken quarter. He afterward brought indebitatus assumpsit for 
work and labor to recover a proportional part of the quarter’s 
salary up to the day of dismissal. 

Held, that the second action could not be sustained, as he had 
by the previous action elected to treat the contract as existing, 
and had recovered damages for its non-performance, and could 
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not afterward treat it as rescinded, and recover on a quantum 
merruit. 

Held, also, that this defense was open under non-assumpsit, as, 
under the circumstances, no debt had accrued. 

The damages in the former action should have been calculated 
to include the wages for the broken quarter. Goodman v. Pocock, 
Queen’s Bench, 410. The English and American cases, on this 
point, are collected in Cutter v. Powell,2 Smith’s Leading Cases 1, 
Am. Ed. 

MONEY PAID.— The plaintiff drew and indorsed a bill of 
exchange for the accommodation of the defendant, the acceptor, 
which was dishonored when due, and he subsequently paid the 
holder a sum of money in discharge of his liability thereon, with- 
out having had notice of dishonor, and without any express 
request from the acceptor. Held, that he could not recover the 
amount fram the acceptor as money paid to his use. Sleigh v. 
Sleigh, Ex. 345. 

PROMISSORY NOTE.— In an action by A, the payee of a 
promissory note, against B, the maker, it is no defense that the 
note was given as security for a loan made to B, out of the funds 
of a copartnership, of which A. and B. are members, and A. the 
treasurer and trustee, and that A. sues on behalf of. the partner- 
ship. Lomas v. Bradshaw, Ex. 373. 

STATUTE, CONSTRUCTION OF.—Statutes are not to havea 
retrospective operation, so as to deprive parties of vested rights, 
unless they contain express words to that effect. Marsh v, 
Higgins, C. P. 297. 

PRINCIPAL AND AGENT.— The plaintiff had placed goods 
in the warehouse of E. & Co., at Huddersfield, for sale; and 
while they were there, he sold two parcels to the defendant, who 
resided in London. After the defendant had paid the plaintiff 
for one parcel, he received a letter from T., clerk to E. & Co., in- 
closing invoice of the other parcel, and requesting payment, and 
stating that E. & Co. were authorized to receive the money for 
the plaintiff. The letter purported to be signed by E. & Co., per 
procuration of the plaintiff. The defendant remitted the amount 
as requested, but T. intercepted the letter at the office of E. & 
Co., and appropriated the money. T. only had authority from 
the plaintiff to receive payments over the counter for the goods 
deposited. 

Held, that the receipt by T. was no payment to the plaintiff. 
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If the shopman was authorized to receive payment over the 
counter only, and received money elsewhere than in the shop, 
that payment is not good. The principal might trust the agent 
to receive money in the regular course of business in the shop, 
when he was under his own eye, or under the eyes of those in 
whom he had confidence ; but he was not to be trusted with the 
receipt of money elsewhere. Kaye v. Brett, Ex. 346. 

USE AND OCCUPATION.— An action for use and oceupa- 
tion can not be maintained against a lessee of premises who has 
not entered. Lowe v. Ross, Ex. 318. 

VENDOR AND PURCHASER.— The plaintiff contracted to 
purchase land, under a condition, stating that the sale was made 
by the first mortgagees under a power of sale, and that the pur- 
chaser should not require the concurrence of any other persons 
in his conveyance. The power of sale referred to was to be 
exercised by the mortgagees on default of payment, and on 
giving to the mortgagor, or leaving at his usual place of abode, a 
three months’ notice to pay off principal and interest. It ap- 
peared, by the abstract delivered, that no such notice had been 
given ; but the mortgagor had, prior to the sale, consented to the 
sale being made without any notice, which he expressly waived. 
Previous to this waiver the mortgagor had conveyed the equity of 
redemption to several incumbrancers, who, subsequently to the 
time for completing the purchase, ratified the sale to the plaintiff. 

Held, that the plaintiff was entitled to rescind the contract, and 
recover back his deposit, as the title deduced was not that for 
which he had contracted ; the waiver by the mortgagor not being, 
under the circumstances, and as against the subsequent incum- 
brancers, equivalent to a notice as required by the power of sale. 
Foster v. Hoggart, Q. B. 340. | 


CRIMINAL LAW. 


EMBEZZLEMENT—LARCENY .— The prisoner was a share- 
holder and a salaried clerk in an unincorporated partnership, 
called “ The Globe Insurance Company.” By .its constitution 
the directors had the appointment and dismissal of the servants, 
and fixed the duties which they had to perform. The directors 
had the ultimate charge and custody of the documents of the 
company. By the course of business between the company and 
its bankers, the pass-book and the paid cheques were returned 
weekly to the directors. It was one of the prisoner’s duties to 
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receive the pass-book and cheques from the company’s messenger, 
and to preserve the cheques for the use of the company. On the 
14th of February, the prisoner paid in, to his own account at his 
bankers, a cheque purporting to be drawn by the company on 
their bankers. The cheque was cashed, and the amount entered 
on the company’s pass-book to their debit, and the cheque and 
pass-book were, on the following day, delivered to the messenger, 
and by him delivered to the prisoner in the usual way. On the 
4th of March, search was made for the cheque among the vouchers 
of the company in the prisoner’s keeping, and it could not be 
found there, and never was found, for the prisoner had fraudu- 
lently abstracted and destroyed it. On examination of the pass- 
book, it was discovered that the entry of the amount of the cheque 
had been erased. There was no evidence to show that the cheque 
was drawn by any one on behalf of the company, or that it was 
written on paper stolen from the company. 

Held, that the prisoner was properly convicted of stealing the 
cheque, on an indictment for stealing a piece of paper, the 
property of the directors, his masters ; since the facts showed that 
he was a servant of the directors, who had the custody of, and a 
special property in, the vouchers of the company ; that the cheque 
had reached its ultimate destination when it came into the pris- 
oner’s keeping, which, being on account of his masters, made his 
possession theirs ; wherefore his afterward feloniously appropri- 
ating it was an act of larceny, not of embezzlement ; and that 
his interest as a shareholder gave him no property in the paper. 
The Queen v. Watts, June 22, 1850, before Wilde, C. J., Alderson, 
b., Patterson, J., Coleridge, J. and Cresswell, J., Duties of Mag. 192. 
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SELECTIONS FROM RECENT AMERICAN REPORTS. 


Rerorts or Cases argued and determined in the supreme court 
of judicature of the state of Indiana. By Isaac Biackrorp, 
A. M., one of the judges of that court. Vol. VIII, containing 
the cases from May term, 1846, to November term, 1847, both 
inclusive. Indianapolis, 1850. 

Dectstons oF THE Supreme Court or Onto iw Bank, December term, 
1850, reported for the Ohio State Journal by H. Griswo p, Esq., 
Reporter. December ’'7, 1850, to January 6, 1851. 


ACCOMPLICE — AB ETTING.—The thirty-sixth section of the 
act providing for the punishment of crimes has made the offense 
Vor. Ill. n. s. No, 5. 28 
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of aiding, abetting, or procuring a crime to be committed, a sub- 
stantive, independent offense, and it is not necessary that the 
principal should be convicted before the accessory is tried. 

lt is error in the court to charge the jury that the evidence of 
an accomplice is corroborated by the testimony of another wit- 
ness ; whether it be corroborative or not being a question for the 


jury. Noland v. Ohio. 


APPEAL.—In order to remove a case, by appeal, from the 
court of common pleas to the supreme court, the appeal bond 
must be filed within thirty days after the rising of the court from 
which the appeal is taken. 

Parol evidence can not be received to prove that the order, judg- 
ment, or decree from which the appeal was taken, was rendered 
on a different day from that stated in the record. 

No appeal can be taken from an order of the court of common 
pleas for the sale of land, pursuant to a petition under the statute 
by an adininistrator, for the sale of such land for the payment of 
debts due by the estate. Steinbarger v. Steinbarger. 

ARBITRATION.—The parties to an arbitration under the stat- 
ute have no right to revoke the submission after the arbitrators 
are sworn. Carey v. Montgomery County. 

If one of the holders of a joint promissory note, and one of the 
makers submit to arbitration the question whether the note is 
valid as to such maker, and the award be that it is not, the award 
will not bar a suit by all the holders against all the makers of the 
note. Woody v. Pickard, 8 Blackf. 55. 

AUCTION.—Sales of land, as well as of goods at auction, are 
within the statute of frauds. The auctioneer is generally the 
agent of both parties to the sale; and his insertion of the name 
of the purchaser, immediately on receiving his bid, and on the fall 
of the hammer, in a memorandum of sale, containing the terms 
of the contract, is a signing of a note, in writing, under the 
statute, and binds the purchaser. Hunt v. Gregg, 8 Blackf. 105. 

In Ohio the sale of goods is not within the statute. 

The signing, by the auctioneer, with his own name, is sufficient - 


to bind both parties. Hunt v. Gregg ; Heyman v. Neale, 2 Camp- 
bell, 337. 


BAIL.—The court will not, as a matter of course, admit 
to bail, because the jury, in a trial for murder, have not agreed 
upon a verdict. 


If the evidence exhibited on the hearing of the appli- 
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cation to admit to bail, be of so weak a character that it would 
not sustain a verdict of guilty against a motion for a new trial, 
the court will feel it their duty, under the constitution, to adjudge 
the prisoner “ bailable by sufficient sureties.” Ohio v. Summons. 

BANKRUPT LAW.—A discharge and certificate under the 
bankrupt law of 1841 will be a complete bar to a suit on a 
promissory note given anterior to the proceeding in bankruptcy, 
but not included in the schedule of debts, unless wilfully and 
fraudulently withheld from the list. Mitchell v. Singleterry. 

BEES.— Bees in the possession of the owner are the subject of 
larceny. Indiana v. Murphy, 8 Blackf. 498. 

BILL OF EXCEPTIONS.— Where exceptions are taken to 
any decision of the court during the progress of a case, the bill of 
exceptions must be signed and sealed during the term in which 
the decision excepted to is made. If signed and sealed subse- 
quent to the close of the term, it will not be considered by this 
court as constituting any part of the record. 

Where a writ of error is prosecuted in this court to reverse a 
judgment of the court of common pleas, on the ground that that 
court erred in overruling a motion for a new trial, because the 
verdict was against evidence, all the evidence before the jury, on 
the trial of the cause, must be brought before this court by bill of 
exceptions. It must be embodied in the bill of exceptions, or in 
some manner so made part of it, that there can be no doubt that 
this court has precisely the same evidence before it which was 
before the jury. Hicks v. Person. 

See Lrror. 

See Exceptions. 

CHALLENGE.— The right to challenge a juror peremptorily, 
either in a civil or criminal case, may be exercised at any time 
before the juror is sworn to try the issue. Wyatt v. Noble, 8 
Blackf. 507. 

See New Trial. 

CHANCERY.— A bill in chancery, by a judgment creditor 
against an administrator in another state, can not be sustained for 
the recovery of the judgment against the heirs of the decedent in 
this state, upon the judgment alone, without other circumstances 
to give the court jurisdiction, especially under the act of 1831, 
regulating the duties of executors and administrators. 

Under that statute, proceedings against him are the same as 
against the ancestor; and where the ancestor could not be made 
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liable for the specific claim, the heir can not be made liable. 
Haynes v. Colvin. 

It is not within the power of a court of chancery to order the 
sale and conveyance of real estate from one person to another, 
where there has been no previous contract between the parties, 
although in a proper case made, the court may enforce the princi- 
ples of the occupying claimant law. Penrod v. Danner. 

See Jurisdiction. 

CHANGE OF PROPERTY.— Where a person, taking his 
wheat to a mill to be ground, by the assent of the miller mingles 
it with the wheat of the miller, he does not thereby lose his 
property in the wheat, but retains a property in so many bushels 
of the common stock as he has putin; and he still retains his 
property in the wheat, although by a contract between the par- 
ties the person delivering it is to receive a certain quantity of 
flour for a certain number of bushels of wheat. JInglebright v. 
Hammond. 

CONSTITUTIONAL LAW.— It is no violation of the consti- 
tution for the general assembly to provide, in the charter of a 
town, that the town council may impose the duty of making side- 
walks upon the lot owners ; and if any one neglect to perform the 
duty, the council may cause the work to be done for him, and 
assess the amount expended asataxupon it. Bonsall v. Lebanon. 

CORPORATION.— The charter of a municipal corporation, as 
of a city, ete., may be amended at any time by the legislature. 
Sloan v. Indiana, 8 Blackf. 361. 

CRIMINAL LAW.— In a criminal proceeding it is not neces- 
sary to insert the middle letter in a person’s name, but if inserted, 
it must be proved as laid. 

On a plea of, autrefois acquit, the true test to determine whether 
the accused has been putin jeopardy for the same offence is, 
whether the facts alleged in the second indictment, if proven to 
be true,would have warranted a conviction on the first indictment. 
Price v. Ohio. 

See Bees. See Indictment. 

COUNTS — On a motion, in arrest of judgment, for an insuffi- 
cient declaratiou, one good common count will support the ver- 
dict, although there be special counts which are defective. In 
such case the intendment of law will be that the damages were 
assessed upon the good count, unless the contrary be made to 
appear by bill of exceptions. Chisom v. School District. 
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COVENANT, DEPENDANT.— Where an article which con- 


tains a covenant of one party to execute and deliver a warrantee 
deed, and by the other, when the deed is tendered, to execute and 
deliver a bond and mortgage for the purchase money, though the 
first party neglect or refuse to deliver a deed, the other is not 
entitled to sue, if he neglected, at the time, to offer or tender a 
bond and mortgage ; and a declaration on the covenant to make 
a deed, containing an averment that the plaintiff offered to exe- 
cute a bond und mortgage, without averring a tender, or what is 
equivalent thereto, is bad on demurrer. Campbell v. Gittings. 
CUSTOM.— A custom varying a rule of law, can not be 
proved to change the title to property. Inglebright v. Hammond. 

Upon the affirmance of a judgment, by the supreme court, on 
error, it is the duty of the court to render judgment against the 
plaintiff in error, who was defendant below, for five per cent. 
damages upon the amount actually due to the defendant in error 
at the time of the affirmance, unless the court be satisfied there 
was reasonable ground to prosecute the writ of error. 

Part. payment of the judgment below will relieve the plaintiff 
in error from the damages, pro tanto,only. Brady v. Holderman. 

See Courts. 

DAMAGES.— See Counts. 

DECREE.— See Jurisdiction. 

DEED.—If there be no delivery, a deed will be inoperative to 
pass the legal title and the grantor has his remedy at law. If, 
however, the deed be recorded and the grantee take possession 
under it, these facts, unexplained, will amount to a delivery. 
Hammil v. Hammil. 

See Error. 

DECLARATION.— See Counts. 

See Covenant. 

See Profert. 

DEPOSITIONS.—- Depositions taken in a former case; between 
the same parties, can not be read in a case pending, unless some 
peculiar reasons make their introduction as evidence necessary. 
O'Hara v. Hunt. 

See Evidence. 

DESCENT AND DISTRIBUTION.—The lands of an intes- 
tate inherited from his father, if the intestate left no children, or 
their legal representatives, and no brothers or sisters, or their legal 
representatives, pass under the statute of descents to the brothers 
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and sisters of such father, and not to the grandfather of’ the 
intestate ; though the same lands had been originally conveyed 
by deed of gift from the grandfather to the father. Curren v. 
Taylor. 

DEVISE.— A devise to the wife of one-half of all the tes- 
tator’s real estate, is a devise in fee. But such devise is con- 
trolled, and the interest reduced to an estate determining when 
the youngest child arrives at full age, by the following clause : 
‘“‘In the third place, it is my wish and desire that the property 
may be kept together until my youngest child shall become of full 
age, and to make use of it to the best advantage for supporting 
and educating my children, and at the time that the youngest 
shall become of age, the property shall then be disposed of, and 
divided equally among my children.” Moore v. Fuller. 

If the language of the testator, in a residuary clause, will 
admit of a limited application, as well as one of a more general 
character, a court of equity will give it that construction which 
will be most favorable to the heir at law. Bane v. Wick. 

Where a testator divided his property, except his homestead 
farm, among his children, and devised his homestead, after the 
death of his widow, to his three sons, with the provision that his 
unmarried daughters should not be deprived of a home upon it 
while they remained single, held, such provision gave the un- 
married daughters a right to reside on the homestead, but did not 
entitle them to a maintenance from the rents and profits. Nel- 
son v. Nelson. 

ERROR.— It is not error to admit a deed in evidence as a valid 
deed, although the certificate of acknowledgement bears date 
prior to the time of making the deed, if, from the instrument, it 
appears that the deed was actually made at the time of its 
acknowledgment, and that the contradiction in dates arises from a 
mere clerical error. Fisher v. Butcher. 

After the defendant has appeared by attorney in the court be- 
low, and pleaded to the action, and judgment has been rendered 
against him, he can not assign for error, in the supreme court, that 
he was not served with process, nor that the attorney who 
appeared and defended for him did so without authority. 

Where an attorney appears without authority and acknowl- 
edges service or files a plea, and a judgment has been entered, 
the court may, on motion, vacate the judgment, and let in the 
defendant to defend. 
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By the act of February 27, 1846, suit may be brought and 
declaration filed in the name of a firm or company, without 
specifying the names of the members of the company. Abernathy 
v. Latimore. 

Error can not be assigned upon any ruling of the court in the 
progress of a trial, unless by the bill of exceptions it appears that 
an exception was taken to such ruling. Geauga Iron Co. v. 
Street. 

A judgment of an inferior court can not be reversed on error, 
for any error committed by the court in its proceedings, after the 
rendition of the judgment. Bowrel v. Zeigler. 

Where a party asks the court to make a charge in a series of 
connected propositions, some of which are law and some not, it is 
not error in the court to refuse to charge as asked. Inglebright v. 
Hammond. 

See Accomplice. 

See Bill of Exceptions. 

ESTOPPEL.— In a proceeding by the receivers of a bank 
against the stockholders, to compel them to pay up their stock, 
the defendants will not be permitted to defend upon the ground 
that they were guilty of a violation of law in assuming to do 
business under the act of incorporation, in pursuance of which 
their organization was effected, or intended to be effected. 
Voorhees v. Circleville Bank. . 

ESTRAYS.— The statute relating to estray animals, and to 
the taking up of boats, rafts, etc., going adrift, does not authorize 
the party taking up a raft to seize it under a writ of replevin, when 
in the hands of the owner, even though the owner had regained 
possession of it by force. Coverlee v. Warren. 

EXCEPTIONS.— Upon the trial of a cause by the court, where 
the award of a decree and proceedings in chancery is offered in 
bar of the plaintiff’s right to recover, and the decision is that it 
constitutes no bar, the defendant may except; and if he obtains 
a bill of exceptions, setting out the proceedings, he may review 
the judgment of the court on a writ of error. Myers v. Moore. 

EXECUTION.— The imprisonment of a judgment debtor upon 
execution, operates as a satisfaction, so long as the imprisonment 
continues, or if he is discharged from such imprisonment with the 
assent of the creditor ; but if the debtor escapes or is discharged 
without the assent of the creditor, it is not a satisfaction. Bowrel 


v. Zeigler. 
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Where two or more judgments are entered at the same term, 
at the suit of different creditors against the same defendant, and 
executions are issued during the term or within ten days there- 
after, and levied upon land in another county, the money made 
upon the sale, if not sufficient to satisfy all the executions, shall 
be distributed pro rata among the several judgment creditors. 
Wilcox v. May. 

EVIDENCE.— On a trial for murder, it is competent for the 
defendant to prove how he was employed at the time he met the 
person he is charged to have killed, and what was his conduct a 
short time before the affray, which resulted in the killing. 

Jt is competent, on cross-examination, to ask a witness how he 
was employed during the transaction he has detailed in his exam- 
ination in chief. 

In such case, it is competent for the defendant to prove that the 
person alleged to have been murdered, and others, had agreed to 
go to the house where the defendant boarded, for the purpose of 
quarreling with him, and that they had approached him with that 
intent at the time the affray commenced, which resulted in the hom- 
icide ; and to prove the conversations of the parties in relation to 
such agreement, though the defendant had not been informed of 
the intent of the parties in approaching him. 

It is competent for the defendant to ask a witness who had 
seen the transaction, whether when the deceased rushed upon 
him, it would have been possible for him to escape without resist- 
ing in the manner he did. Stewart v. Ohio. 

A deposition taken and read in one case can not afterward be 
used in evidence in another case between the same parties, in a 
trial upon the same subject matter, merely because the defendant 
at the second trial is not within the jurisdiction of the court. 

According to the practice in Ohio, a verdict and judgment in an 
action for the erection of a nuisance, are not conclusive evidence 
of the plaintiff’s right to recover in a subsequent action between 
the same parties for the continuance of thesame nuisance. Shep- 
herd v. Willis. 

In a case by a bill in chancery, to enforce a vendor’s lien, 
where the premises were afterward mortgaged by the vendee to 
a third person, and, under a decree upon the mortgage, sold to 
him, the vendor is, on the ground of interest, an incompetent wit- 
ness for the complainant. Messenger v. Armstrong. 

Where a witness, who is interested in a case, is called to tes- 
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tify in favor of his own interest, it is not error in the court to per- 
mit his testimony to go to the jury, unless the record shows that 
the opposite party objected to his testifying, or asked the court to 
rule out his testimony. 

A custom can not be proved to change the title to property, 
varying a rule of law. 

Evidence of the common report of a neighborhood, discon- 
nected with the acts and admissions of the parties sought to be 
charged as partners, can not be received to prove the partnership- 
Inglebright v. Hammond. 

See Appeal. 

See Accomplice. 

See Bail. 

FRAUD.— Where a person designedly or knowingly causes a 
false impression to be entertained by another, who is thereby 
drawn into a contract injurious to his own rights or interest, it is 
_a case of fraud in which equity will relieve. Indiana v. Holloway, 
8 Blackf. 45. 

Where a party having a claim secured by mortgage, proceeds 
before it is due to obtain adecree for a larger sum than is actually 
owing, and by fraud and circumvention prevents the mortgagor 
from making a defense, such decree may be avoided, because of 
the fraud ; and the party injured may proceed : original bill to 
set aside the decree. 

It is not necessary in such case that the amount realiy due 
should be tendered before filing the bill. Lockwood v. Mitchel. 

HEREDITAMENTS.— A right granted by one man to another 
to convey water through the land of the grantor, by means of a 
race, to the mill of the grantee, is an incorporeal hereditament. 

For an injury to such right, an action guare clausum fregit will 
not lie. Baer v. Morton, 8 Blackf. 317. 

HIGHWAY.— The establishment of a road whose width is 
not defined, is void. Carlton v. Indiana, 8 Blackf. 208. 

See Road. : 

INDICTMENT.—In Indiana, an indictment can not be ob- 
jected to because one of the grand jurors who found it was an 
alien. Indiana v. Taylor, 8 Blackf. 178. 

The rule is otherwise in Ohio. Doyle v. Ohio, 17 O. 222. 

In an indictment for an assault with intent to murder, it is suffi- 
cient to describe the intent in these words: “ With intent in and 
upon him the said John F. Walton, then and there cena 

Vou. III. x. s. No. 5. 29 
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wilfully, and with his malice aforethought, to commit murder. 
Sharp v. Ohio. 

See Criminal Law. 

INFERIOR COURTS.—See Error. 

INJUNCTION.——- Sce Mortgage. 

INSURANCE.—-Where the charter or by-laws of a matnel’ insu- 
rance company provide that the president and secretary may give 
leave to effect additional insurances in other companies, and point 
out no other mode of giving the assent of the company, it is error 
to charge the jury that such assent may be given by a director or 
the secretary. Stark County Mutual Insurance Company v. Hurd. 

JUDGMENT.— A judgment rendered against a person with- 
out notice of thesuit is a nullity. Wort v. Finley,8 Blackf. 335. 

A judgment of the court of common pleas. can not be reversed 
because the jury found the issue against the evidence, unless there 
was a motion for a new trial; and the same rule applies where 
the intervention of a jury is waived, and the issue is submitted to . 
the court. Kepner v. Snively. 

With respect to judgments, and proceedings under them, espe- 
cially those of long standing, an error or misrecital does not 
vitiate, where enough appears to point out clearly the error, and 
to show how it ought to be corrected. Waggoner v. Du Bois. 

See Fraud. 

JURISDICTION.— When one court of chancery has obtained 
rightful jurisdiction over a subject, another court of chancery, of 
only equal authority, should not assert jurisdiction over the same 
subject ; but whenever the fact is shown by competent evidence, 
should dismiss the bill, and the cause for dismissal is not removed 
by an appeal of the cause. Pugh v. Brown. 

An insurance company can not be held liable in chancery to 
issue a policy ‘of insurance in pursuance of an alleged contract, 
unless the proofis clear that such contract has been consummated. 
Neville vy. Merchant’s and Manufacturer's Insurance Company. 

By the constitution of the state, exclusive jurisdiction in pro- 
bate and testamentary matters is vested in the courts of common: 
pleas, and the orders of those courts made in the progress of such 
matters can not be reviewed in the supreme court upon certiorari. 
Gregory's Estate. 

The service of a subpena upon a defendant residing in an- 
other state or territory, and made in such other state or territory, 
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will not bring such defendant within the jurisdiction of a court in 
this state. Daniels v. Stevens. 

In order that a decree in chancery may be of binding efficacy, 
upon a defendant, he must have been brought before the court by 
service of process, or in some other manner known to the law. 
Id. : 

JUROR.—See New Trial. 

JURY.—When it becomes necessary for the sheriff to furnish 
food, etc., to juries empanneled in capital cases, the court will 
allow the account for such expenditures, as a necessary incident 
to their powers, and will compel the county auditor, by mandamus 
if necessary, to draw his order upon the treasurer for the amount 
in favor of the sheriff. Ohio v. Armstrong. 

LAWS, KNOWLEDGE OF PRESUMED.— A person is pre- 
sumed to know the legal effect of his contract. Mears v. Graham: 
8 Blackf. 144. 

LAWS.— The laws of the government de facto of a country are 
obligatory upon the people of such country, and must be enforced. 
Daniels v. Stevens. 

LIEN.— The leased lands and water power of the state upon 
the canals and rivers, are not subject to judgment liens at law. 
Buckingham v. Reeve. 

MANDAMUS.— Under the act of 1835 a rule for a mandamus 
will not be granted ; an alternative mandamus first issues. 

A peremptory mandamus will not be awarded to compel the 
commissioners of a county to levy a tax for the satisfaction of a 
judgment, where there has been no unreasonable or vexatious 
delay. Tilson v. Putnam County. 

MORTGAGE.— On a decree of foreclosure, and for : a sale of 
the mortgaged premises, the sale should be made in conformity 
with the statute in force when the mortgage was exccuted, 
Franklin v. Thruston, 8 Blackf. 160. 

An injunction may be obtained by a mortgagee to restain the 
mortgagor from committing such waste as may render unsafe the 
mortgage-debt. Gray v. Baldwin, 8 Blackf. 164. 

A deed conveying land to a trustee, merely as collateral secu- 
rity for the payment of a debt, with a condition that it shall be 
void on the payment of the debt when due, with power to the 
trustee to sell the land and pay the debt in case of a failure on 
the part of the debtor, is a mortgage within the meaning of the 
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registry act and only takes effect from the time of delivery for 
record. Woodruff v. Robb. 

MURDER.-- See Evidence. 

NEW TRIAL.—-If a juror, when interrogated, says he has 
formed no opinion respecting the guilt orinnocence of the accused, 
and, after a verdict, it appears that, before the trial; he had said 
‘if he (the prisoner) is notthung, there is no use of laws,” a new 
trial will be granted. Busick v. Ohio. 

NUISANCE.— Where a mill is injured by obstructing the 
stream on which it stands, and suit is brought for the injury, that 
the mill dam is a public nuisance, is no defense to the suit. Hal- 
ler v. Pine, 8 Blackf. 175. 

See Lvidence. 

OCCUPYING CLAIMANT.—The act for the relief of occu- 
pying claimants extends to all cases where.a party purchases in 
good faith, and receives a deed, properly authenticated, which has 
been recorded, and under which he has held quiet possession of 
the premises, and made valuable improvements, in good faith, 
supposing himself to be the actual owner. Glick v. Gregg. 

See Chancery. 

PARTNERSHIP ACCOUNTS.—If there be a special partner- 
ship between A. and B., and the principal clerk and book-keeper 
of A. state an account between the parties, showing the transac- 
tion closed, and a balance of profits in favor of B., it will be held 
as prima facie evidence of the adjustment of the partnership 
accounts; and B. may sue at law for the amount due him. 
Goodin v. Armstrong. 

See Set-off. 

PARTNERSHIP.— See Evidence. 

PROFERT.— A declaration averring the existence of a bond, 
and making profert thereof, is not sustained by proof of a lost 
bond. 

Where the bond is lost after the declaration is filed, the plaintiff 
must amend. Chamberlain v. Sawyer. 

‘PLEADING.— See Profert. 

See Criminal Law. 

POWER OF ATTORNEY.— A power of attorney to confess 
judgment attached to a note, and forming a part of the same 
instrument, does not destroy the negotiability of the note. 

The power of attorney is not negotiable, and when the note is 
transferred becomes invalid and inoperative. Osborn v. Hawley. 
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PRINCIPAL AND SURETY.— The discharging of a promis- 
sory note by the surety, by giving his own note, not negotiable by 
the law-merchant, and which he has not paid, does not authorize 
him to sue his principal for money paid. Pitzer v. Harmon, 8 
Blackf. 112. 

The gratuitous giving of time by a creditor to his principal 
debtor, does not discharge the surety, though the latter had verbally 
notified the creditor to sue the principal who was then solvent, but 
who afterward became insolvent. 

Time given to the principal debtor, by a parol contract, to pay 
a specialty debt, does not at law discharge the surety. Carr v. 
Howard, 8 Blackf. 190. 

ROADS.— The statute of March 12th, 1845, relating to 
state and county roads, applies only to a road that has been 
authorized, but never opened, and has no application to a road 
that has been once opened and used by the public. Peck v. Clark. 

See Highway. 

SCHOOL LAW.— The act of February 20, 1849, to authorize 
the establishment of separate schools for the education of colored 
children, and for other purposes, is constitutional. 

Separate districts established for colored children, under the pro- 
visions of that act, are entitled to all the rights and privileges of 
regular school districts. 

The laws regulating schools in Cincinnati are applicable to the 
separate districts in that city, established under the law of 1849. 

Money deposited in the city treasury for use of said separate 
districts, must be drawn from the treasury in pursuance of the 
law relative to common schools in the city. 

It is the duty of the city council to give such orders upon the 
city treasurer that the money deposited in the treasury for the use 
of such separate districts, may be appropriated to the use 
intended. Ohio v. Cincinnati. 

SCIRE FACIAS.—In scire facias to make one who was named, 
but not served with process, in the original suit, a party defendant 
to the judgment therein, such scire facias will be bad on demurrer, 
if it show that no judgment could have been legally rendered 
against the defendant had he been served with process in the 
original case. 

Suits by banks are not within the meaning of the first section 
of the act of March 12, 1844, “ to regulate the practice of judi- 
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cial courts,” but said section has reference to suits by individuals 
only. 

Whether this section refers to suits except on indorsed paper ; 
Query. Clinton Bank v. Hart. 

SET-OFF.— In an action upon a contract, the defendant may 
set off a bond or note not made negotiable, under a notice at- 
tached to the general issue. 

Where one of two partners assigns to the other a book ac- 
count belonging to the partnership, and afterward, as survivor, 
prosecutes a suit upon the same account, the defendant having at 
the time of such assignment and at the time of trial, an individual 
account against the assignee, may set off such account against 
the plaintiff. Beesley v. Crawford. 

SHERIFF'S SALE.— A purchaser of lands at sheriff’s sale 
acquires no greater interest than had the judgment debtor, and 
takes the property subject to outstanding equities, especially if the 
purchaser has notice of these equities. McLouth v. Rathbone. 

STATUTES, CONSTRUCTION OF.—See Accomplice—Bank- 
rupt Law—Chancery—Damages—Declaration—Descent and Distri- 
bution—Error—Estrays—Execution—Indictment— Occupying Claim- 
ant—Scire Facias—Tazes. 

TAXES.— The property of literary and scientific societies is 
only exempt from taxation when used exclusively for literary and 
scientific purposes. If used for other purposes it is liable to tax- 
ation, although the proceeds are in future to be applied for the 
promotion of literature and science. 

All laws exempting any of the property in the state from tax- 
ation, being in derogation of equal rights, should be construed 
strictly. Cincinnati College v. Ohio. 

Where two counties were attached for the purposes of taxa- 
tion, the commissioners, by the tax law of 1827, were to be gov- 
erned in fixing the per centum, by the aggregate value of all 
property entered upon the list for taxation, and if they established 
at any time a higher rate than the law authorized, all tax sales to 
pay such rate are void. Kemper v. McClelland. 

See Constitutional Law. 

See Mandamus. 

TRESPASS.—See Hereditaments. 

WASTE.—See Mortgage. 

WITNESS.— See Evidence. 
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SUPREME COURT OF THE UNITED STATES. 
DECEMBER TERM, 1850. 


[FROM THE WASHINGTON REPUBLIC. ] 
Strader, Gorman, and Armstrong, v. Graham. 


Every state has a right to determine the personal status of all who are domiciled within 
its territory, and its determination is to be held conclusive in the tribunals of all other states. 

The articles of compact in the ordinance of 1787 does not restrict the power of the states 
formed out of the territory over which it extended, within their respective territories. 
They ceased to be in force upon their becoming states. 

The whole judicial authority of the courts of the United States is derived from the consti- 
tution itself, and the laws made under it. Therefore where a writ of error was brought 
from the decision of the Court of Appeals of Kentucky, as to the status of certain negroes, 
claimed to be freed by the owner’s permitting them to go into a free state, the suit was dis- 
missed for want of jurisdiction; that not being a question arising under the constitution or 
law of the United States. 

The cases of Permoli v. First Municipality, 3 Howard, U. S. S. C. R, 589, and Pollard 
v. Hagan, 3 Howard 212, considered and affirmed. 

[The opinion expressed in the following judgment seems to be in conflict with, and in 
part to overrule, the cases of Spooner v. McConnell, 1 McLean’s R, 337, and of Palmer 
v. The Commissioners of Cuyahoga Couuty, 3 McLean’s R. 226.—Eps. of W. L. J.] 


In error to the Court of Appeals for the state of Kentucky. 

Mr. Chief Justice Taney delivered the opinion of the Court : 

This case was brought here by writ of error, directed to the 
Court of Appeals of the state of Kentucky. 

The facts in this case, so far as they are material to the decision 
of this court, are briefly as follows: The defendant in error is a 
citizen of the state of Kentucky, and three negro men, whom he 
claimed and held as his slaves, were received on board the steam- 
boat Pike, at Louisville, without his knowledge or consent, and 
transported to Cincinnati, and from that place escaped to Canada, 
and were finally lost to him. 

The proceedings before us were instituted under a statute of 
Kentucky, in the Louisville Chancery Court, against the plaintiffs 
in error, to recover the value of the slaves who had thus escaped ; 
and, in default of payment by them, to charge the boat itself 
with the damages sustained. Strader and Gorman were the 
owners of the boat, and Armstrong the master. 

The plaintiffs in error, among other defenses, insisted that the 
negroes claimed as slaves were free: averring that some time 
before they were taken on board the steamboat they had been 
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sent, by the permission of the defendant in error, to the state of 
Ohio to perform service as slaves ; and that in consequence thereof 
they had acquired their freedom, and were free when received on 
board the boat. 

It appears by the evidence that these men were musicians, and 
had gone to Ohio on one or more occasions to perform at public 
entertainments ; that they had ‘been taken there for this purpose, 
with the permission of the defendant in error, by a man by the 
name of Williams, under whose care and direction he had, for a 
time, placed them; that they had always returned to Kentucky as 
soon as this brief service. was over ; and for two years preceding 
their escape they had not left the state of Kentucky, and had 
remained there in the service of the defendant in error as their 
lawful owner. 

The Louisville Chancery Court finally decreed that the negroes 
in question were his slaves, and that he was entitled to recover 
$3,000 for his damages. And if that sum was not paid by a 
certain day specified in the decree, it directed that the steamboat 
should be sold for the purpose of raising it, together with the 
costs of suit. The decree was afterward affirmed in the Court of 
Appeals of Kentucky, and the case is brought here by writ of 
error upon that judgment. 

Much of the argument on the part of the plaintiffs in error has 
been offered for the purpose of showing that the judgment of the 
State Court was erroneous in deciding that these negres were 
slaves. And it is insisted that their previous employment in 
Ohio had made them free when they returned to Kentucky. 

But this question is not before us. Every state has an un- 
doubted right to determine the status or domestic and social con- 
dition of the persons domiciled within its territory, except in so 
far as the powers of the states in this respect are restrained, or 
duties and obligations imposed upon them by the Constitution of 
the United States. There is nothing in the Constitution of the 
United States that can, in any degree, control the law of Ken- 
tucky upon this subject. And the condition of the negroes, there- 
fore, as to freedom or slavery, after their return, depended alto- 
gether upon the laws of that state, and could not be influenced 
by the laws of Ohio. It was exclusively in the power of Ken- 
tucky to determine for itself whether their employment in another 
state should or should not make them free on their return. The 
Court of Appeals have determined that, by the laws of the state, 











Strader and others v. Graham. 


they continued to be slaves. And their judgment upon this p 
is, upon this writ of error, conclusive upon this court, and » 
have no jurisdiction over it. 

But it seems to be supposed in the argument that the law 
Ohio, upon this subject, has some peculiar force by virtue of ‘' 
ordinance of 1787, for the government of the north-western ‘: 
ritory—Ohio being one of the states carved out of it. 

One of the articles of this ordinance provides that “ there sii: 
be neither slavery or involuntary servitude in the said territory, 01): 
erwise than in punishment for crimes, whereof the party shall hia. 
been duly convicted ; but that any person escaping into the san. 
from whom labor or service is lawfully claimed in any one of t!«: 
original states, such fugitive may be lawfully reclaimed and co: 
veyed to the person claiming his or her labor or service as alo 
said.” And this article is one of tke six which the ordinan« 
declares shall be a compact between the original states and t!: 
people and states in the said territory, and forever remain wun: 
terable, unless by common consent. 

The argument assumes that the six articles, which that or 
nance declares to be perpetual, are still in force in the states sin 
formed within the territory, and admitted into the union. 

If this proposition could be maintained, it would not alter t): 
question. For the regulation of Congress, under the old conf 
eration or the present Constitution, for the government of a pa 
ticular territory, could have no force beyond its limits. It cc: 
tainly could not restrict the power of the states within their tc: 
ritories, nor in any manner interfere with their laws and instit: 
tion, nor give this court any control over them. The ordinanc 
in question, if still in force, could have no more operation tha: 
the laws of Ohioin the state of Kentucky, and could not influ 
ence the decision upon the rights of the master or the slaves i: 
that state; nor give this court jurisdiction upon the subject. 

But it has been settled, by judicial decision in this court, thc! 
this ordinance is not in force. 

The case of Permoli v. First Municipality, 3 How. 589, «: 
pended upon the same principles with the case before u 
It is true that the question in that case arose in Louisiana. [Lu 
the act of Congress of April 7, 1798, chap. 28 (4 stat. at Large. 
549), extended the ordinance of 1787 to the then territory of Mis 
sissippi, with the exception of the anti-slavery clause, and dec- 
clared that the people of that territory should be entitled to ani! 

Vou. Ill. x. s. No. 5. 30 
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enjoy all the rights, privileges, and advantages granted to the 
people of the territory nerth-west of the Ohio. And by the act of 
March 2, 1805, chap. 23 (2 Stat. at Large, 322), it was enacted 
that the inhabitants of the then territory of New Orleans should 
be entitled to and enjoy all the rights, privileges, and advantages 
secured by the ordinance of 1787, and at that time enjoyed by 
the people of the Mississippi territory. 

In the case above mentioned, Permoli claimed the protection of 
the clause in one of the six articles which provides for the free- 
dom of religion, alleging that it had been violated by the First 
Municipality. And he brought the question before this court, upow 
the ground that it had jurisdiction under the ordinance. But the 
court held that the ordinance ceased to be in force when Louisi- 
ana became a state, and dismissed the case for want of jurisdic- 
tion. The opinion is, indeed, confined to the territory in which the 
case arose. But it is evident that the ordinance can not be in 
foree in the states formed in the north-western territory—and, at 
the same time, not in force in the states formed in the south- 
western territory, to which it was extended by the present gov- 
ernment. For the ordinances and pledges of the Congress of the 
old confederation can not be more enduring and obligatory than 
those of the new government; nor can there be any reason for 
giving a different interpretation to the same words used in simi- 
lar instruments, because the one is by the old confederation, and 
the other by the present government. And when it is decided 
that this ordinance is not in force in Louisiana, it follows that it 
can not be in force in Ohio. / 

But the whole question upon the ordinance of 1787, and the 
acts of congress extending it to other territory afterward acquired | 
was carefully considered in Pollard v. Hagan, 3 How. 212. The 
subject is fully examined in the opinion pronounced in that 
case, with which we concur ; and it is sufficient now to refer to. 
the reasoning and principles by which that judgment is main- 
tained, without entering again upon a full examination of the 
question. 

Indeed, it is impossible to look at the six articles, which are sup- 
posed in the argument to be still in force, without seeing at once 
that many of the provisions contained in them are inconsistent 
with the present constitution. And if they could be regarded as 
yet in operation in the states formed within the limits of the 
north-western territory, it would place them in an inferior condi- 
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tion as compared with the other states, and subject their domestic 
institutions and municipal regulations to the constant supervision 
and control of this court. The Constitution was, in the language 
of the ordinance, “ adopted by common consent,” and the people 
of the territories must necessarily be regarded as parties to it, and 
bound by it, and entitled to its benefits, as well as the people of 
the then existing states. It became the supreme law throughout 
the United States. And, so far as any obligations of good faith 
had been previously incurred by the ordinance, they were faith- 
fully carried into execution by the power and authority of the 
new government. ; 

In fact, when the Constitution was adopted, the settlement of 
that vast territory was hardly begun ; and the people who filled 
it, and formed the great and populous states that now cover it, 
became inhabitants of the territory after the constitution was 
adopted; and migrated upon the faith that its protection and ben- 
efits would be extended to them, and that they would in due time, 
according to its provisions and spirit, be admitted into the Union 
upon an equal footing with the old states. For the new govern- 
ment secured to them all the public rights of navigation and com- 
merce which the ordinance did or could provide for, and, more- 
over, extended to them when they should become states, much 
greater power over their municipal regulations and domestic con- 
cerns than the confederation had agreed to concede. The six 
articles, said to be perpetual as a compact, are not made a part of 
the new Constitution. They certainly are not superior and par- 
amount to the Constitution, and can not confer power and juris- 
diction upon this court. The whole judicial authority of the 
courts of the United States is derived from the Constitution itself, 
and the laws made under it. 

It is undoubtedly true that most of the material provisions and 
principles of these six articles, not inconsistent with the Constitu- 
tion of the United States, have been the established law within 
this territory ever since the ordinance was passed ; and hence the 
ordinance itself is sometimes spoken of as still in force. But 
these provisions owed their legal validity and force after the Con- 
stitution was adopted, and while the territorial government con- 
tinued, to the act of Congress, of August 7, 1789, which adopted 
and continued the ordinance of 1787, and carried its provisions 
into execution, with some modifications, which were necessary to 
adapt its form of government to the new Constitution. And, in 
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: states since formed in the territory, these provisions, so far as 
y have been preserved, owe their validity and authority to the 
ustitution of the United States, and the constitution and laws 
ihe respective states, and not to the authority of the ordinance 
the old confederation. As we have already said, it ceased to 
in force upon the adoption of the Constitution, and can not 
w be the source of jurisdiction of any description in this court. 
‘n every view of the subject, therefore, this court has no juris- 
‘tion of the case, and the writ of error must, on that ground, be 





missed. 
MISCELLANEOUS. 
LAW REFORM IN ENGLAND. 
[PROM THE NEW YORK POST.| 
w people in this country are aware of the rapidity with which the public mind in 
land is setting in favor of law reform. Changes, whieh a little while ago would have 
0 pronounced impracticable or dangerous, are now countenanced and advocated by classes 


men, Who are constantly increasing in numbers and power. Nor is it the people alone, 
are moving in this direction; the best minds at the English bar, and some even of the 

the last persons in the world to be so affected, are looking with favor upon what has 
| accomplished in thisstate, and setting themselves in earnest to the most radical reform. 

: law-officers of the crown have espoused the cause. Within the present year, the solici- 
ccneral has used the following language in the House of Commons. 

{ must warn the house, if they attempt legal reforms, that they must not allow lawyer 

lawyer to get up and tell them that they were not capable of understanding the sub- 

‘The house may depend upon it, if they could not reduce a legal proposition to the 

iu principles of common-sense, comprehensible to persons of ordinary intelligence. the 

ct was that it was a technical system, invented for the creation of costs, and not to pro- 
; ‘te the due administration of justice.” 

‘The attorney general has lately carried through parliament a law, including many great 

il beneficial changes in legal procedure in Ireland. The jurisdiction of the English 

§ sity courts has been extended to £50 (near $250) ; the proceedings are made simple, and 

very similar to our justices’ courts; the parties are admitted as witnesses in their own favor ; 

il nine-tenths of the eases are, in fact, decided upon the statements of the parties them- 
‘elves, made in court, in each other’s presence. 

The Law Review, the ablest and most influential law periodical in England, has devoted 
:laborate articles in two successive numbers, to our code, commending it to the admiration 

id imitation of English legislators. The following extracts from the number for Novem- 

-, will show the temper of the articles : 

“Tn our last number we made some progress in giving an account of the great effort of 
ecislative reform, in which our American brethren of the state of New York have taken 
»vceedence of onrselyes, from whom their laws are derived—the Code of Civil Procedure. 
\\e proceed now to lay before our readers an outline, as detailed as our space allows, of the 

iainder of this important and valuable work. We had brought up our notice to the con- 

-ion of those provisions of the new code, by which the distinction between the form of 


? 


ive at common-law and in equity is swept away, and the courts no longer restricted to 








Miscellaneous 237 


the administration of one only of these branches of jurisprudence, are enabled, by the same 
form of action, to dispose of all the varied questions which, in the busy world of American 
life, must constantly be brought before them.’’ 

And again : 

‘It remains to notice the provisions proposed in respect to the fourth great division of the 
code—that relating to evidence. No portion of the code, so far as we have examined it, bet- 
ter deserves attention. Those who may be doubtful as to the advantages of ‘ gathering, 
digesting, reconciling, and arranging into one book, consisting of a series of propositions,’ 
and publishing by authority those doctrines of the law which, ‘if not written in statutes, are 
written in books, not handed down from memory through successive generations, as if they 
were no written language, but preserved in writing,’ may, perhaps, by comparing the best 
English works on the Law of Evidence, with the title of the report of the New York com- 
missioners, devoted to this subject, where the same rules of evidence to which we are accus- 
tomed in England, collected mainly from the same sources, have been subjected to this 
process, find reason to change their opinion. 

«If we regard the law as a difficult science to be mastered, the saving of labor in acquir- 
ing its fundamental principles—a result arising mainly from the authoritative manner in 
which such an object can speak—is no small recommendation of it. Mr. Phillip’s works on 
Evidente, extends to upward of seven hundred large, and rather closely printed, octavo pages. 
The valuable work on the same subject, recently produced by Mr. Pitt Taylor, and the well- 
known work of Mr. Starkie, are still voluminous. The digest proposed by the American 
commissioners occupies, after deducting the space taken up by the notes, in which the rea- 
sons for some of the charges recommended by them are given, little more than eighty octavo 
pages, containing twenty-eight lines to a page. And this, because the propositions which 
have, in the case of the text writer, to be adduced from a comparison of many and often 
conflicting authorities, and supported by references to them, and discussions of their effect— 
are here authoritatively laid down, once for all, as a guide to future decisions. 

«‘On the other hand, if we look on the law as a branch of knowledge, concerning which 
it is important to diffuse, as widely as possible among the community at large, accurate iufor- 
mation, the increased facilities for so doing afforded by a well-arranged and authoritative 
digest of it, is strikingly exemplified by such an example as the present. Who but a lawyer 
reads our text-books upon the law of evidence? But we will venture to predict that, if the 
proposed code becomes law, scarcely a well-educated American in New York will be found 
who is not acquainted with its most important provisions upon this subject.”’ 

The Lord Chancellor has lately promulgated a new set of orders, the object of which is to 
effect a revolution in chancery pleading. The first and second orders are as follows : 

‘First. Any person seeking equitable relief may, without special leave of the court, and 
instead of proceeding by bill of complaint in the usual form, file a bill in the record and writ 
clerk’s office, in any of the following cases; that is to say, in any case where the plaintiff is, 
or claims to be : 

1. A creditor, upon the estate of any deceased person, secking payment of his debt out of 
the deceased’s personal assets. 

2. A legatee under the will of any deceased person, seeking payment or delivery of his 
legacy ont of the deceased’s personal assets. 

3. A residuary legatee, or one of the residuary legatees, of any deceased person, seeking 
an account of the residue and payment, or appropriation of his share therein. 

4. The person, or any of the persons, entitled to the personal estate of any person who 
may have died intestate, and secking an account of such personal estate and payment of his 
share threof. 


5. An executor, or administrator, of any deceased person, seeking to have the personal 
estate of such deceased person administered under the direction of the court. 
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6. A legal or equitable mortgagee, or person entitled to a lien, as security for a debt, seek« 
ing foreclosure or sale, or otherwise to enforce his security. 

7. A person entitled to redeem any legal or equitable mortgage, or any lien, seeking te 
redeem the same. 

8. A person entitled to the specific performance of an agreement for the sale or purchase 
‘of any property, seeking such specific performance. 

9. A person entitled to an account of the dealings and transactions of a partnership dis- 
solved or expired, seeking such account. 

10. A person entitled to an equitable estate or interest, and seeking to use the name of his 
trustee in prosecuting an action for his own sole benefit. 

11. A person entitled to have a new trustee appointed in a case where there is no power 
in the instruments creating the trusts to appoint new trustees, or where the power can not 
be exercised, and seeking to appoimt a new trustee, 

«Second. Such claim in the several cases enumerated in Order 1, is to be in the form and 
to the effect set forth in Schedule A, hereunder written, as applicable to the particular case, 
and ‘ the filing of such claim is, 1n all cases not otherwise provided for, to have the force and 
effect of filing a bill.’ ”’ 

This claim, it will be observed, is similar to the complaints under our code. The follow- 
ing is a form of it, given in the schedule : 

“The claim of A. B., of , the above-named plaintiff. The said A. B. states that 
C. D., late of , deceased, was, at the time of his death, and that his estate still is, 
justly indebted to him, the said A. B., in the sum of £———, for goods sold and delivered 
by the said A. B. to the said C. D. [or otherwise, as the case may be, or if the debt is 
secured by any written instrument, state the date and nature thereof.| And that the said 
C. D. died in or about the month of , and that the above-named defendant, E. F., is 
the executor [or administrator] of the said C. D., and that the said debt hath not been paid; 
and, therefore, the said A. B. claims to be paid the said debt, or sum of £-———, with his 
costs of this suit, and in default thereof, he claims to have the personal estate of the said C. 
1). administered in this court, on behalf of himself and all the other unsatisfied creditors of 
the said C. D., and for that purpose, that all proper directions may be given and accounts 
taken.” 

Upon filing the claim, a summons is issued to the defendants to come in and show cause 
why the relief demanded should not be given. 

In the common-law courts a still greater change is impending. A new commission to 
examine into this subject has been created, which is still sitting, and which, following our 
example, will, it is expected, recommend the adolition of the forms of action, at the ensu- 
ing session of Parliament. 














UNITED STATES CIRCUIT COURT; DISTRICT OF NEW YORK. 


[FROM THE NEW YORK TRIBUNE. ] 
Samuel C. Joiliev. John D. Jacques and James M. Jacqaes. 


Law as to Copy-right of Music, whether copies must be sent to the Smithsonian Institute— 
How far the title is protected. 


This was a bill filed for injunction to retrain defendant from an infringement of the claim- 
ant’s copy-right in a musical composition, known as the ‘‘Serious Family Polka,’’ danced 
nightly with unbounded applause at Burton’s Theater, arranged by George Loder. 

Various defences were set up—one that the piece published by defendant is a different one 
from that of Mr. Loder, that the only similarity consisted in the melody, which, in both 
publications, was taken from a German composition, called the ‘‘Roxhen Polka,” which had 
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been played by various bands in New York, especially by Nunck’s band, before the publica- 
tion of Mr. L.—that Mr. Loder had made no change, in fact, from the Roehen Polka, but 
amply adapted it to the piano-forte instead of the clarionet, to which the original was adapted, 
while in the piece published by defendants there is considerable difference, and eight bars of 
eriginal matter, etc., also that the copy-right is defeetive. 

Plaintiff claims that the copy-right was assigned to him by Mr. L. 

The court, in its decision, said three things are neeessary in law to perfect a copy-right : the 
depositing a copy of the title-page with the clerk, that the copy-right be printed in each book 
or work, and that a copy of the work within three months be sent to the Secretary of State’s 
office at Washington. 

The law of 1846 requires authors and publishers to send two copies of the work on which 
copyright has been secured, to the Smithsonian Institute, ete. No penalty is stated in the 
Jaw for their not doing so, no provision is made for the expense of sending them, and a 
penalty seems to have been intentionally omitted so as to leave it optional with the publish- 
ers to send them or not. It does not appear to have been an amendment of the copy-right 
law, as it alludes to books where the copy-rights have been secured. The court does not con- 
sider that a part of the copy-right law. A question may, however, arise, and authors had 
better send them under the law of 1846. 

As to music, it has been determined by the various decisions, in effect, that the mere: 
arrangement and adaptation of a piece is not a ground for copy-right. The original in a 
piece of music requires genius, but a mere mechanic in music can make an adaptation. To 
be entitled to copy-right, the musical composition must be substantially new—an original 
work, 

As to the publication of defendant, an expert has shown that it varies from that of com- 
plainant in many partieulars. 

It is claimed that the fact of taking the same title is a subject for injunction. This claim 
is under the copy-right law, and the question of title alone does not bring the case within it. 
On that point,as the matter stands, the jurisdiction belongs to the local authorities. Should 
there be a good title to protection as to the copy-right, this court would then feel called upon, 
probably, to protect, also, the title of the work. 

Whether the publication of complainant is such as to entitle him to copy-right, and the 
other an infringement, must be left toa jury, and the question as to the title of the work 
must also abide by the result; motion for injunction denied, and trial ordered. 


SUPREME COURT OF MISSOURI. 
Ocrozer Term, 1850. 

Gould to use of Crockett & Biggs v. Citizen’s Insurance Company. The defendants. 
were underwriters on a cargo of pork shipped on board the steamer Defiance, and lost by a 
peril insured against; the boat having sunk in the Mississippi river. Immediately upon the 
happening of the loss, the master by a written contract signed by him as agent for the own- 
ers and underwriters, for the benefit of whom it might concern, agreed with plaintiff, the 
owner of a bell-boat, that he should save what he could from the wreck, at a salvage of 
thirty per cent., with a privilege to the master to save first what he could. The master 
saved a portion of the cargo, and notified the defendant thereof. The plaintiff saved a 
considerable amount of property, under his contract with the master; and for his compen- 
sation in that behalf brought this action against the defendant. King & Fisher, the own- 
ers of the cargo insured, gave notice of abandonment to defendants, and the Company 
settled the claim of King and Fisher, by an arrangement, which gave K. & P. the avails of 
the property saved, and paid them the amount they claimed for loss and damage. The pol- 
icy contained the usual clauses, giving the right to the insured and their agents to labor, 








240 New Books. 3 


expend, travel for, ete., in and about the recovery of the property insured at the expense of 
the company. 

Held by the court: That, upon the happening of a loss, the master of a vessel becomes the ~ 
agent of the underwriters; that the defendants, after the notiee of abandonment, were, in 
contemplation of law, the owners of said cargo, whether they accepted the abandonment or 
not; and that the agreement made by the master with plaintiff, to wreck the vessel, was 
binding upon the company, unless such contract was clearly unreasonable.—S¢. Louis Intel- 
ligencer. 


SCANDAL. 

In the Vice Chancellor’s Court, at London,an application was lately made before Lord 
Cranworth, for the discharge of a prisoner, who had been in custody for contempt upward 
of fifteen years. In the year 1836 an order had been made discharging the prisoner, excep; 
as to the costs. The costs had been subsequently paid, but the defendant had, notwithstand 
ing, remained in prison. The application was refused, notice not having been duly given t, 
the other party. His lordship characterized the applicant as a ‘party who had <obstinately 
remained in prison for so long a time to the scandal of the court.” 


The maxim Caveat Emptor applies not to the title, but to the condition of goods. Allen 
v. Hopkins, 13 Mee. and Wels., 94. 


The profession of the law, above all others, inculcates upon its members an habitual regard 
for civil rights. Brougham. 

It has lately been held in Pennsylvania that the name annexed to a marksman’s mark did 
not conclusively point out the person. He may be individnated aliunde. 





NEW BOOKS. 


Reports or Cases argued and adjudged in the Supreme Court of the United States, January 
Term, 1850. By Bensamin C. Howarp, Counsellor at Law, and Reporter of the Deci- 
sions of the Supreme Court of the United States. Vol. IX. Boston: Charles C. Little 
and James Brown, Law Publishers and Booksellers. 1851. 


Pustic Laws of the United States of America, passed at the first session of the Thirty-first 
Congress, 1849-50. Carefully collated with the originals at Washington. Edited by 
Gr »ez Minor, Counsellor at Law. To be continued annually. Boston: Charles B. 
Liitle and James Brown. 1851. 

These works came too late for any extended notice of them in the present number. Selec- 
tions from the decisions reported in the first, and an abstract of the public laws in the last, 
will be published in the February number. They are both very handsomely printed, and 
are quite in contrast with the shabby documents published at Washington. 

Report of the Commissioners pp to prepare a Code of Practice for the Commonwealth 
of Kentucky. November, 1850. 

We are indebted to Hon. P. S. LovcHsoroven, one of the commissioners, for a copy of this 
work, which was submitted to the Kentucky legislature for adoption, in November last. We 
purpose noticing its provisions in detail in a future number. 
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